THE 


INSURANCE LAW JOURNAL 


ESTABLISHED 1872 
Volume LX XXIII NEW YORK, N. Y., AUGUST, 1934 No. 


— monthly on the 15th of the month, by L. Alexander Mack, 27 Cedar Street, New 
York, Y Subscription Price, Fifteen Dollars Per Annum in advance. Single Copies, $1.50. 
=. subscriptions $16 per annum in advance. Entered as second-class matter, June 25, 
1879, at the Post Office at New York, N. Y., under the act of March 3, 1879. Copyright 1934 
by L. Alexander Mack, 27 Cedar Street, New York City. Additional entry at Cooperstown, N. Y. 

The herein-contained cases with head-notes are reprinted by permission of the West 
Publishing Company from its respective Reporters recited under the title of each case, which 
Reporters were copyrighted, 1934, by the West Publishing Company. 


L. ALEXANDER Mack, Publisher Frep. S. Knicut, Editor 


PRESUMPTION OF DEATH 
By Fred. S. Knight 
What evidence, short of actual production of the insured, is necessary 
to rebut the presumption of death arising from proof of seven years unex- 
plained absence of the insured, unheard of despite diligent effort on the 
part of the beneficiary to locate him? This question is answered in part 
at least by the decision of the Court of Appeals of Kentucky in 
Columbia Life Ins. Co. v. Perry's Administratrix, 68 South Western (2d), 
393; 83 Insurance Law Journal 411, in which it was held that the uncon- 
tradicted testimony of three apparently disinterested witnesses to the effect 
that they had seen the insured during the seven year period, completely 
destroyed all evidence upon which to base a presumption of death of the 
insured. 
On July 14, 1932 suit was brought on a policy issued on the life of 
one John Perry. In her complaint, plaintiff, the wife of the insured, 
alleged that he left the state of Kentucky on or about July 5, 1924 and 
iad never returned and that nothing whatever had been heard from him 
y his friends, acquaintances, or relatives since his departure nor had 
iey received any intelligence concerning him. It was further alleged 
that the insured’s family relations were ple asant and happy and there was 
apparently no cause for a desire on his part to have those relations 
cease; that diligent effort had been made to locate him but to no avail; 
and that plaintiff had made demand upon the company for the principal 
sum of the policy but payment had been refused. In its answer defend- 
ant denied all allegations relative to the absence of the insured. On the 
trial testimony on behalf of the plaintiff was to the effect that the insured 
leit his home on or about July 5, 1924 and that his wife and friends and 
acqu 1aintances had heard nothing whatever from him and had no informa- 
ion concerning him or his whereabouts although diligent inquiry had 
been made through them and through prominent lodges of which he was 
amember. For the defendant, William Keller and his wife both testified 
positively that they had seen the insured and talked: with him in Cincin- 
i in June, 1932. Mr. Keller’s testimony was that on that occasion 
le talked with the insured two or three hours and that the insured 
returned again the next day and was with him for about an hour. Mrs. 
Laura Spitler testified that in the summer of 1932 while waiting for a 
stop light at 5th and Vine to change, she saw the insured driving an auto- 
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mobile. Defendant insurer’s motion for a directed verdict in its favor 
was overruled and verdict and judgment were for the plaintiff. 

On appeal the Court of Appeals of Kentucky stated that section 1639, 
Kentucky Statutes, provides that if any person, who shall have resided 
in Kentucky go from and do not return to the state for seven successive 
years, he shall be presumed to be dead, in any case where his death shall 
come in question, unless proof is made that he was alive within that time 
and that this statute did not abrogate the common-law rule that after 
the lapse of seven years without intelligence concerning the person, the 
presumption of life ceased, and the burden of proof devolved on the 
other party to show he was alive. The court held that the evidence for 
the plaintiff was sufficient to raise the presumption of death either under 
the statute or the common-law rule and where there was circumstantial 
evidence tending to rebute the presumption, a question was made for 
the jury. The court however held that in view of the proviso of the 
statute, the uncontradicted testimony of the three witnesses, who so far 
as the record disclosed, were disinterested, to the effect that they saw the 
insured in Cincinnati just across the river from his former home within 
the seven year period of his alleged absence, completely overcame and 
destroyed all evidence upon which to base a presumption of the death of 
the insured. The court therefore held that it was error for the trial court 
to fail to sustain the motion for a directed verdict in defendant insurer's 
favor. 


ADMISSION OF LIABILITY 


The making of an affidavit by an insured in which he admits that 
he was solely to blame for the accident does not constitute such a viola- 
tion of the clause of a policy providing that the assured should not 
voluntarily assume any liability without the consent of the insurer pre- 
viously given in writing, as would release the insurer. Such was the 
decision of the Court of Appeal of Louisiana in U-Drive-It Car Co., Inc. 
v. Freidman, 153 Southern 500; 83 Insurance Law Journal 581. 

The automobile liability and property damage policy issued by the 
defendant General Accident, Fire & Life Assurance Corporation to one 
Walsdorf contained the usual provision that the assured should at all 
times render the insurer all cooperation within his power and should not 
voluntarily assume any liability without the consent of the insurer 
previously given in writing. While the policy was in force the insured 
loaned his car to one Freidman and while it was being driven by Freid- 
man it came into collision with an automobile of the plaintiff U-Drive-lt 
Car Co., Inc. Suit was brought against Freidman and the insurer to 
recover for the damages to plaintiff’s car. As one of its defenses the 
insurer pleaded that it was released from liability by reason of the fact 
that shortly after the accident Freidman signed and swore to an affidavit 
in which he admitted that he was solely to blame for the accident. 

The Court of Appeal of Louisiana affirmed the judgment in favor 
of the plaintiff on the ground that the admission of fault in the affidavit 
signed by the driver of the assured’s car did not constitute an assumption 
of liability since to assume liability was to contract an obligation, whereas 


to admit fault was merely to admit the truth of a fact from which lia- 
bility may flow. 
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LAWRENCE v. TRAVELERS’ INS. CO. et al. No. 17744. 
District Court, E. D. Pennsylvania. March 16, 1934. 
6 Federal Supplement 428. 
4. INSURANCE. 


Lack of assignee’s insurable interest does not prevent recovery on life policy 
except where one having insurable interest lent himself to one without any as a 
cloak to what was in its inception a mere wager. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

5. INSURANCE. 

Where insured secured policy on his life, payable to his administrator, without 
knowledge of one without insurable interest to whom policy was assigned, with- 
out consideration, shortly after its issuance, and paid premiums so long as he was 
able, and promised to reimburse assignee for premiums paid at his request, assignee 
held entitled to proceeds of policy as against administrator. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

6. INSURANCE. 

One has an insurable interest in his own life, and may legally name whomever 
he pleases as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Action by Geraldine Lawrence against The Travelers’ Insurance Company, 
interpleaded with Charles B. Ermentrout, administrator of the estate of Walter 
Scholes, deceased. 

Judgment for plaintiff. 

Edward A. Collins, Jr., and Hepburn & Norris, all of Philadelphia, Pa., for 
plaintiff. 

Charles B. Ermentrout, of Philadelphia, Pa., for defendants. 

KIRKPATRICK, District Judge. 

This is an interpleader, under which the life insurance company has paid the 
face value of the policy into court, and the only question is whether the fund 
shall be paid to the assignee of the policy or to the administrator of the insured. 

The parties waived jury trial, and on the hearing the only evidence offered 
was a stipulation in which all material facts were agreed upon. This stipulation 
is adopted by the court as findings of fact and may be taken as a special verdict. 

Summarized, the facts are that on August 13, 1925, one Walter Scholes took 
out a policy of life insurance upon his own life in the amount of $10,000, payable 
) his executors, administrators or assigns. Six days later he assigned the policy 
by an absolute assignment to Geraldine Lawrence, which assignment was delivered 
to her on August 27th. Miss Lawrence had not, and has never had, any insurable 
interest in the life of the insured, and for that reason the company would not have 
allowed the insured to designate her as beneficiary in the policy. The assignment 
was without consideration. Thereafter all notices of premium were sent to the 
insured until the date of his death, and he paid all the premiums until February 
13, 1933, when, being unable to pay the premium then due, he instructed the plain- 
tiff to pay it, promising to reimburse her. For this purpose the plaintiff borrowed 
upon the policy, and with money so borrowed paid the premium due as well as the 
next two premiums. Scholes died September 12, 1933, while the policy was in 
full force. 

_ Whether an assignee who has no insurable interest may recover upon a policy 
of life insurance is a question which has been before the courts of the country on 
many occasions, and the decisions are in conflict. The cases are collected and 
digested in a very complete case note to be found in 73 A. L. R. at page 1036, and 
the earlier cases may be found listed in the opinion in Gordon vy. Ware National 
Bank (C. C. A.) 132 F. 444, 67 L. R. A. 550. It would serve no purpose to review 


them here. 


_ [1-3] Even if it be assumed that, as the defendant argues, Pennsylvania is one 
ot the jurisdictions in which the assignee under the facts of this case may not 
recover, this court would not be bound by those rulings. The question is clearly 
one of general law not involving local statutes or usages or settled rules of prop- 
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erty, and therefore one upon which the federal courts must exercise independent 
judgment. Russell v. Grigsby (C. C. A.) 168 F. 577, 580 (unaffected upon this 
point by the reversal) ; Gordon v. Ware National Bank, supra. In the absence of 
controlling federal decisions, we should of course, if possible, follow the Pennsyl- 
vania rule, unless it appeared to be clearly wrong. But the Supreme Court of the 
United States and the Circuit Court of Appeals for this circuit have taken a differ- 
ent view, and of course we are bound by their decisions. 

[4] In Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 59, 56 L. Ed. 133, 36 L. 
R. A. (N. S.) 642, Ann. Cas. 1913B, 863, the court, overruling at least the dicta of 
Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, and other earlier cases, held the 
general rule to be that the fact that an assignee has no insurable interest does 
not, upon any ground of public policy or otherwise, prevent recovery by him. 
The court allowed what is, in all jurisdictions which have adopted the same rule, 
held to be an exception—that, where the whole transaction from the beginning is 
entered into as a mere cover for a wager or gambling transaction, the assignment 
is void. As Mr. Justice Holmes puts it: “* * * Cases in which a person having 
an interest lends himself to one without any, as a cloak to what is, in its inception, 
a wager, have no similarity to those where an honest contract is sold in good faith.” 

It is true that facts before the court in Grigsby v. Russell showed affirmatively 
that the policy was originally taken by the insured without any immediate idea of 
assignment, for it appeared that, after he had paid two premiums and a third 
was overdue, being in want and needing money for a surgical operation, he asked 
the assignee to buy the policy, and sold it to him for $100. However, the opinion 
is based upon much broader grounds, and the discussion of the public policy involv- 
ed shows beyond question that the court intended to lay down a general rule in 
favor of such assignments, and was not merely dealing with an exception, hased 
upon the facts of that case, to a general rule the other way. The importance of 
having a correct view of Grigsby v. Russell upon this point appears in the present 
case, because here there is no evidence one way or the other as to the motivating 
cause for taking out and assigning this policy and none as to the circumstances 
surrounding the transaction. If I have correctly understood Grigsby v. Russell 
as laying down the general rule, then we must take the position that the transaction 
is to be sustained unless the defendant shows that it was “in its inception, a wager.” 

[5] The assignment was in point of time very close to the issuance of the pol- 
icy, and it may well have been (although there is no evidence on the point) that, 
when the insured took out the policy, he intended to assign it to the plaintiff. This, 
however, would not be sufficient. If it is to be shown that he, in the words of Mr. 
Justice Holmes, lent himself to one without an insurable interest as a cloak to a 
gambling transaction, it must appear that the assignee participated in some way 
But she did not buy the policy or give any consideration for its assignment to her. 
So far as it appears, she did not even know that it had been taken out until the 
assignment was delivered to her nearly a month after it had been applied for. 
She paid no premiums and invested nothing in the contract until financial difficulties 
nearly eight years later compelled the insured to appeal to her, and even then she 
merely acted as a medium through which he was enabled to borrow upon the policy. 
These admitted facts do much more than overcome any suspicion of collusion to 
evade the law which might arise from the proximity in time of the issuance of 
the policy and the assignment. 

[6, 7| Another point made by the defendant is based upon the agreed fact that 
the company would not have written the policy with the plaintiff as the beneficiary 
because of her lack of insurable interest. Consequently, the defendant argues, the 
insured must have adopted the course he did in order to circumvent this rule or 
policy of the company. Even so, he was not violating any rule of law or public 
policy, because it is everywhere conceded that a man has an insurable interest in 
his own life and may legally name whomever he pleases as beneficiary. Haberfeld 
v. Mayer, 256 Pa. 151, 100 A. 587; Steen v. Lowry, 85 Pa. Super. Ct. 365. So tar 
as the company is concerned, hy paying the money into court, it has waived any 
objection arising from infraction of its rules or of the terms of the policy. 

From what has been said it follows that the plaintiff is entitled to recover 

Judgment may be entered for the plaintiff upon the special verdict in the 
amount claimed with interest. 





‘Etna Life Ins. Co. v. Lindsay 


42TNA LIFE INS. CO. v. LINDSAY. No. 4985. 
Circuit Court of Appeals, Seventh Circuit. Feb. 13, 1934. 
Rehearing Denied March 30, 1934. 
69 Federal Reporter (2d) 627. 
INSURANCE. 

Insured’s daughter had no right of action against accident insurer for willful 
and unauthorized disinterment of insured’s body, where policies contained statu- 
tory, standard provisions providing for autopsy, coroner’s verdict indicated death 
from excepted cause, and insured’s widow and beneficiary authorized autopsy 
(Smith-Hurd Rev. St. 1933, c. 38, § 354; c. 73, § 364, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Appeal from the District Court of the United States for the Eastern District 
of Illinois; Fred L. Wham, Judge. 

Action by Sammie Webber Lindsay against the Aitna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

William E. Wheeler, Martin F. Oehmke, and William C. Dunham, all of East 
St. Louis, Ill., for appellant. 

Ralph F. Lesemann, Harold G. Baker, and K. C. Ronalds, all of East St. Louts, 
Ill., for appellee. 

3efore Alschuler, Sparks, and Fitzhenry, Circuit Judges. 

ALSCHULER, Circuit Judge. 

The appeal is from a judgment for $5,000 awarded appellee as her damages 
occasioned through the disinterment of and autopsy upon the body of her father, 
Charles E. Webber, procured to be done by appellant without appellee’s consent. 

The father, at his death on May 13, 1930, held two policies of accident insur- 
ance issued by appellant, one, called “Acme Accident Policy,” dated June 27, 1918, 
for $10,000, with his wife the beneficiary; the other, called “Ticket Policy,” of 
date May 11, 1930, for $5,000, payable in case of his accidental death to his execu- 
tors, administrators, or assigns. Each of the policies insured against loss resulting, 
wholly and independently of all other causes, solely through external and accidental 
means. 

The Acme policy specified: “This insurance does not cover in event of accident 
or any loss specified in this policy, resulting wholly or partly, directly or indirectly, 
from bodily or mental infirmity, or disease in any form, or bacterial infection 

cas 

_ The Ticket policy provided: “f. This insurance shall not cover * * * accidental 
injury, disability, dismemberment or death caused directly or indirectly, wholly or 
partly, by any of the following, to wit: * * * disease in any form, fits, vertigo 

Each policy contained a provision in full conformance with paragraph 8 of the 
“Standard Provisions” of the Illinois statute respecting the form for accident in- 
surance policies, as follows: “8. The Company shall have the right and oppor- 
tunity to examine the person of the insured when and so often as it may reasonably 
require during the pendency of claim hereunder, and also the right and oppor- 
tunity to make an autopsy in case of death where it is not forbidden by law.” 


Smith-Hurd Rev. St. 1933, c. 73, § 364, subd. 8, Cahill’s Ill. Rev. Stat. c. 73, par. 
469, subd. 8. 


On May 11 deceased and his wife went from Eldorado, Ill., where they had 
long resided, to visit at Malden, Mo., about 150 miles from Eldorado, and on the 
13th he went fishing there with friends. Near the close of the day he hecame 
separated from the others, and was found dead, partly submerged in water, face 
downward. Inquest was held at Malden, and the body sent back to Eldorado on 
the 14th, where, at 2 o’clock p. m. of the 16th, it was interred in a nearby cemetery. 
His will named his wife as executrix, and she duly qualified as such. Appellee, 
their only child, had, with her husband, long resided with her parents. 

On the morning of May 16, the person at Eldorado who had placed the insur- 
ance and collected the premiums called at the home of the deceased and asked for 
and received the policies, saying he would take care of the matter for the widow; 
and he wired the company’s home office at Hartford, Conn., saying that deceased 
was “Drowned Thirteenth Near Malden Mo Coroners Verdict Accidental Death 
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Will Be Buried Two Oclock Today.” On the telegram appears stamped, “Received 
at Hartford, Conn. 1930 May 16 PM 12 31.” 

The company sent on its agent to investigate the claim, and as a result of the 
investigation it was decided that an autopsy was necessary. The representative of 
the company went to Eldorado on June 11, 1930, and requested Mrs. Webber’s con- 
sent to an autopsy. He presented two forms to her, one for consent thereto and 
one for refusal of such consent. He talked with her in the presence of her sister 
and of appellee’s husband. She did not sign that day, and the representative de- 
parted leaving the forms with them, and saying he would call the next day. When 
he came the next day she executed and delivered the consent, her sister and son-in- 
law signing as witnesses. The consent is: “I, Mrs. Nancy E. Webber, wife of 
Charles E. Webber, deceased, hereby grant to the AXtna Life Insurance Company 
of Hartford, Connecticut, the right and opportunity to make an autopsy on the 
body of my deceased husband, Charles E. Webber, on a date to be found to be 
convenient to the Aitna Life Insurance Company representatives.” 

Thereupon the company’s investigator arranged with a local undertaker to dis- 
inter the body, and on June 20, 1930, the autopsy was performed. On behalf of 
the family three doctors, one of them a pathologist from Evansville, Ind., were 
present, and the son-in-law was present “probably a third or maybe a half of the 
time.” On behalf of the company there were two persons present besides the doc- 
tor performing the autopsy. 

There was evidence indicating that appellee, some days before the autopsy, 
told the undertaker that she objected to it and would hold him responsible if it 
was made, and it might be assumed that her consent thereto or to the disinterment 
was not given. The undertaker so informed the company, requesting that he be 
indemnified in making the disinterment, and the company agreed to indemnify him 

A few months after the autopsy the company made settlement of the policies 
with Mrs. Webber. On April 22, 1932, this suit was brought by appellee. 

At the close of the evidence each party moved the court to instruct the jury 
to find a verdict in its favor. The court’s charge thereupon given the jury, after 
reciting the above paragraph 8 of the policies and of the statutory form therefor, 
proceeded: “The Court instructs the jury that under the evidence in this case, 
this provision of the Statute and the provision of the policy which has been read 
to the jury do not and did not give the defendant company the right as against 
the rights of the plaintiff to disinter the body and make an autopsy after inter- 
ment upon the body of C. E. Webber, her father, without the consent of the plain- 
tiff. No consent on the part of the plaintiff has been shown by the evidence, and 
the undisputed evidence shows that her consent was not given, and therefore, the 
court rules, as a matter of law, that the rights of the plaintiff were invaded by such 
disinterment and autopsy after burial, and that it will be the duty of the jury 
to return a verdict finding the issues in favor of the plaintiff in this case, and give 
her such damages, if any, you may find that she has suffered, if any, as a proxi- 
mate result of said disinterment and autopsy.” 

Thereupon the court charged as to the measure of damages. 

The contention that this disinterment was “forbidden by law” is primarily 
predicated on paragraph 333 of the Illinois Criminal Code (Smith-Hurd Rev. St. 
1933, c. 38, § 354, Cahill’s Ill. Rev. Stat. c. 38, par. 333), which is: “333. Grave 
robbing. Whoever wilfully, and without authority, digs up, disinters, removes or 
conveys away from the place of sepulture or interment thereof, any human body or 
the remains thereof, or knowingly aids in such disinterment, removal or conveying 
away, shall be imprisoned in the penitentiary, not less than one nor more than ten 
years.” 

This section is directed against the criminal offense of grave robbing or other- 
wise “wilfully, and without authority,” disinterring a body. Was this disinter- 
ment “wilful” in any relevant sense? 

Appellant’s investigation, made after receiving the telegram, revealed that the 
coroner’s verdict, instead of merely saying, as in the telegram, that the death was 
accidental, stated that “deceased came to his death by accidentally falling into 
Taylor’s slough as a result of some kind of fainting spell and was drowned.” It 
was also then revealed that his widow had testified at the inquest that deceased 
had for some time next preceding his death been subject to fainting spells which 
caused him to fall. Surely these facts fully warranted appellant’s requesting con- 
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sent for an autopsy; and with the beneficiary’s consent thereto there is an entire 
absence of wilfulness on the part of appellant in causing the autopsy to be made. 

Was there “authority” for making this disinterment? Paragraph 333 of the 
statute does not indicate the nature of the prescribed “authority.” It seems to be 
recognized in Illinois (Mensinger v. O’Hara, 189 Ill. App. 48; Palenzke v. Bruning, 
98 Ill. App. 644; People v. Harvey, 286 Ill. 593, 122 N. E. 138), as well as in other 
states [In re Billman’s Will, 143 Misc. 765, 257 N. Y. S. 491; O’Donnell v. Slack, 
123 Cal. 285, 55 P. 906, 43 L. R. A. 388; Pettigrew v. Pettigrew, 207 Pa. 313, 56 A. 
878, 64 L. R. A. 179, 99 Am. St. Rep. 195; Painter v. United States Fid. & Guar. 
Co., 123 Md. 301, 91 A. 158; Johnson v. Weed (Tex. Civ. App.) 52 S.W.(2d) 917], 
that one may make testamentary disposition of his own body. Contra, see Enos v. 
Snyder, 131 Cal. 68, 63 P. 170, 53 L. R. A. 221, 82 Am. St. Rep. 330. If he may do 
this by will, we see no lawful objection to his doing it by contract. Deceased, by 
the terms of the contracts, agreed with the insurer that it might make an autopsy 
upon his body. That such an agreement is consonant with public policy is abun- 
dantly manifested by the fact that such a stipulation is required by the statute to 
he incorporated in accident policies issued in Illinois. Doubtless the request for 
the autopsy should be seasonably made, but under the court’s charge no question’ of 
seasonableness here arises, if, indeed, under any phase of the record such an issue 
is indicated. 

But here there was the specific consent and authorization by the widow and 
beneficiary under the policies, given after the burial, to make the autopsy. This 
consent to the autopsy necessarily implied consent to the disinterment, without 
which the agreed autopsy could not have been made. But apart from the written 
consent the widow’s conduct plainly indicated her willingness and consent that the 
disinterment and autopsy be made. 

The trend of the authorities is that, apart from testamentary disposition or of 
special circumstances which might dictate otherwise, a surviving husband or wife 
has full authority over the disposition of the deceased spouse as against the next 
i kin of the deceased. Larson v. Chase, 47 Minn. 307, 50 N. W. 238, 14 L. R. A. 
85, 28 Am. St. Rep. 370; Johnson v. Bankers’ Mutual Casualty Co., 129 Minn. 18, 
151 N. W. 413, 414, L. R. A. 1915D, 1199, Ann. Cas. 1916A, 154; Barbour v. A&tna 
Life Ins. Co., 224 Ill. App. 312, 322; People v. Harvey, 286 Ill. 593, 601, 122 N. E. 
138; Mensinger v. O’Hara, 189 Ill. App. 48. 

In the Johnson Case the insurer made demand on the widow for an autopsy on 
the hody of her husband, and the court there stated the rule: “The demand was 
made upon the proper person. The widow of deceased was the sole beneficiary 
under the policy and she had control of the body of deceased. Larson v. Chase, 47 
Minn. 307, 50 N. W. 238, 14 L. R. A. 85, 28 Am. St. Rep. 370; Lindh v. Great 
Northern Ry. Co., 99 Minn. 408, 109 N. W. 823, 7 L. R. A. (N. S.) 1018. She 
alone had the right to say whether or not an autopsy should be held. It was proper 
that the demand be addressed to her.” 

This same quotation was employed with approval in Clay v. AXtna Life Ce., 
53 F. (2d) 689 (D. C. Minn.). 

Appellee places much reliance on the cases of Cantrall v. Great American Cas- 
ualty Co., 256 Ill. App. 47, and Schachner v. Employers’ Liability Assurance Corp., 
268 Ill. App. 503, contending that they indicate the law of Illinois to be that dis- 
interment cannot be made without consent of the other relatives of deceased as 
well as of the surviving spouse. There was no such question in those cases. In 
each of them the insurer had made demand on the widow and beneficiary under 
such policies for permission to make autopsy on the remains of the deceased hus- 
band, and in each case the widow refused to give such consent. The insurers con- 
tended that thereby there was a breach of the terms of the policies and there 
should be no recovery thereunder. The widow maintained that demand for the 
autopsy was not seasonably made, and the timeliness of the demand became the ul- 
timate issue. There was no such issue here, where the widow’s consent to the 
disinterment and autopsy had been actually given; and no question of timeliness 
‘ould therefore arise as to appellee. 

In Mensinger v. O’Hara, supra, it was said, referring to the right of a sur- 
viving spouse to have possession and control of the body of the deceased: “This 
right is an exclusive right to the custody and possession of the remains, and in 
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the absence of any testamentary disposition, belongs to the surviving husband or 
wife, if any, or if there be none, then to the next of kin.” 

While we are in entire accord with statutes and decisions designed to protect 
dead bodies, buried or unburied, against unreasonable mutilation or disturbance, we 
are satisfied, under this record, that, as between this widow and beneficiary on the 
one hand and appellee on the other, the authority to grant effective consent to the 
disinterment and autopsy was wholly with the widow and beneficiary under the 
policies, and to no extent with appellee. It follows that appellee’s consent or want 
of consent to the disinterment was of no materiality here, and the disinterment 
without appellee’s consent gave her no right of action. 

Judgment reversed. 


SCHWARTZ v. HOLZMAN. No. 192. 
Circuit Court of Appeals, Second Circuit. March 12, 1934. 
69 Federal Reporter (2d) 814. 
1, INSURANCE. 


Statutory provision governing rights of creditors and beneficiaries under 
policies of life insurance, should be given liberal interpretation (Insurance Law 
N. Y. § 55-a, as amended by Laws 1927, c. 468). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 

Action by Max Schwartz, as trustee in bankruptcy of Arthur C. Holzman, a 


bankrupt, against Tessie Holzman. From the decree rendered, both the plaintiff 
and the defendant appeal. 


Affirmed. 


Celler & Kraushaar, of New York City (Meyer Kraushaar, of New York 
City, of counsel), for plaintiff-appellee and appellant. 

Silberman & Steinfeld, of Brooklyn, N. Y., (Jacob B. Steinfeld, of Brooklyn, 
N. Y., of counsel; Herman Gross, of Brooklyn, N. Y., on the brief), for 
detendant-appellant and appellee. 

Before L. Hand, Swan, and Chase, Circuit Judges. 

CuAsE, Circuit Judge. 


The plaintiff, as trustee in bankruptcy of Arthur C. Holzman, the husband of 
the defendant, sued to recover three sums of money received by the defendant 
which it was claimed (1) were recoverable preferential payments made by the 
bankrupt to her, and (2) were transfers by the bankrupt with intent to hinder, 
delay, and defraud his creditors. The second cause of action was not sustained 
and the plaintiff has acquiesced. Recovery was allowed in part under the first 
cause of action, and both parties appealed. 

Arthur C. Holzman was adjudicated a bankrupt on his voluntary petition on 
September 17, 1931. At that time his wife, the defendant, was liable as indorser 
on his note payable to the Brooklyn Trust Company on which there was due 
$5,150. The trial judge found that the defendant received $2,500 from the bankrupt 
in June, 1931, and that it was a voidable preference. The claim that it was a 
fraudulent transfer is no longer urged, and the only fault now found by the 
defendant with the decree in respect to the $2,500 is that the evidence was insuf- 
ficient to support the finding that the defendant received this money from the 
bankrupt. This issue must be resolved by deciding whether to believe that the 
defendant was correct when she testified at the first meeting of creditors that she 
did receive the $2,500 from her husband in June or was incorrect as she subse- 
quently claimed and attempted to prove at the trial of this case. This question of 
fact was one which the District Judge was in a much better position to decide 
than are we. It was essentially a question of the credibility of the defendant, and 
he had the advantage of being present when she attempted to explain that her 
previous testimony was wrong. Put very bluntly, the thing we are now asked to 
do is to reverse the finding of the trial judge because after seeing and hearing the 
defendant testify in explanation of her previous admission he refused to believe 
her. We must decline to deal in such an arbitrary way with findings of fact so 
dependent upon the credibility of a witness who has testified before the trial 
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judge. To secure a reversal on the facts it must be shown clearly that a mistake 
has been made. 


The remaining part of the appeal relates to the receipt of $3,861.41 in July. 
This amount was the sum of the cash surrender value of two policies of life 
insurance which the bankrupt had taken out some years before upon his own life. 
The defendant was the beneficiary named in each policy. Each policy contained 
a clause reserving to the insured the right to change the beneficiary, but when the 
policies were surrendered he had not elected to make any such change and the 
checks were drawn payable jointly to the bankrupt, the insured, and the defendant, 
the beneficiary. They were received by the bankrupt, indorsed by him and given 
to his wife who indorsed them herself and deposited them in her own account. 
Whether the money so received by her may be recovered in this action depends 
upon the effect to be given section 55-a of the New York Insurance Law (Consol. 


Laws N. Y. c. 28) as amended effective March 31, 1927 (Laws 1927, c. 468). 
It reads: 


“Rights of creditors and beneficiaries under policies of life insurance. lf a 
policy of insurance, whether heretofore or hereafter issued, is effected by any 
person on his own life or on another life, in favor of a person other than himself, 
or, except in cases of transfer with intent to defraud creditors, if a policy of 
life insurance is assigned or in any way made payable to any such person, the 
lawful beneficiary or assignee thereof, other than the insured or the person so 
effecting such insurance, or his executors or administrators, shall be entitled to its 
proceeds and avails against the creditors and representatives of the insured and 
of the person effecting the same, whether or not the right to change the bene- 
ficiary is reserved or permitted, and whether or not the policy is made payable to 
the person whose life is insured if the beneficiary or assignee shall predecease 
such person; provided, that, subject to the statute of limitations, the amount of 
any premiums for said insurance paid with intent to defraud creditors, with inter- 
est thereon, shall enure to their benefit from the proceeds of the policy; but the 


company issuing the policy shall be discharged of all liability thereon by payment 
of its proceeds in accordance with its terms, unless before such payment the com- 
pany shall have written notice, by or in behalf of a creditor, of a claim to recover 


for transfer made or premiums paid with intent to defraud creditors, with speci- 
fication of the amount claimed.” 


We have already held that, where the insurance is in force at the time of 
bankruptcy, this statute exempts the proceeds and avails of such insurance 
policies from the claims of creditors which arose after the statute took effect. 
In re Messinger (C. C. A.) 29 F.(2d) 158, 68 A. L. R. 1205. This case differs 
in that here the policies were surrendered before the petition in bankruptcy was 
filed. It is not claimed that any premiums were paid on this insurance with 
intent to defraud creditors. Had there been no surrender before bankruptcy, the 
trustee could not have reached the cash surrender value. In re Messinger, supra. 


While it is plain that the insured cannot surrender such a policy of insurance 
as either of those here involved and by receiving the cash value keep so much 
for his own use despite the claims of his creditors, the statute does provide, so 
far as now material, that, where insurance is effected by any person either on his 
own life or on that of another, and is in favor of a person other than himself, 
the lawful beneficiary shall be entitled to the proceeds and avails against creditors 
of the insured. The defendant was the lawful beneficiary named in each policy 
and did get the cash surrender value. The checks required her indorsement for 
payment, and the bankrupt never had the checks with her indorsement upon 
them. To be sure she had no such interest in the policies that she could have 
compelled their surrender or could have compelled payment of the cash value 
to her upon surrender. But she was the person described in the statute as the 
one entitled, as against creditors of the insured, to the proceeds and avails of 
the policies. The money she actually received when the policies were surrendered 
was the proceeds of the policies. When she got it she became entitled to hold 
it against the claims of creditors of the insured under the terms of the statute, 
tor the statute is to be given a liberal interpretation, Chatham Phenix National 
Bank & Trust Co. v. Crosney, 251 N. Y. 189, 167 N. E. 217, and the exemption 
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is not limited to the proceeds and avails at any particular time. So far as we 
are able to discover, the New York courts have not construed this statute, on 
the point now presented. In New York Plumbers’ Specialties Co. v. Stein, 140 
Misc. 161, 250 N. Y. S. 220, the right of creditors to dividends paid upon an 
insurance _— was raised and the effect of section 55-a of the Insurance Law 
(Consol. Laws N. Y. c. 28) as added by Laws N. Y. 1927, c. 468, was suggested 
only to be reserved. See, also, Wittman v. Littlefield, 142 Misc. 916, 256 N. Y, 
S. 471; Addiss v. Selig, 147 Misc. 731, 264 N. Y. S. 816. Until we are advised by 
an authoritative decision that this New York statute should be otherwise con- 
strued, we are of the opinion that it applies to the proceeds and avails of such 
insurance policies as these when they are paid to the lawful beneficiary. As the 
beneficiary may take them as against the rights of creditors of the insured, the 
trustee in bankruptcy of the insured cannot maintain an action against the bene- 
ficiary to recover them. To be sure, the named beneficiary is only entitled as of 
contract right to the proceeds of a life insurance policy, when the -right to 
change the beneficiary has been reserved by the insured, which are payable to the 
beneficiary upon fulfillment of the conditions named in the policy. Strictly then 
the named beneficiary is not a beneficiary so far as the proceeds and avails are 
concerned when the policy is surrendered by the insured during his life for the 
cash value. The statute, however, applies the term “proceeds and avails” gen- 
erally, and, while it does not require them to be paid to the lawful beneficiary 
named in the policy, it does permit such beneficiary to whom they are paid to 
hold them against the claims of creditors of the insured. Otherwise the statute 
would apply only to the potential proceeds and avails while the insurance was 
in force, and we cannot believe the language used can be given so narrow an inter- 


pretation without nullifying in part the intention of the Legislature. 
Decree affirmed. 


BOOKER T. WASHINGTON BURIAL INS. CO. v. ROBERTS 
et al. 6 Div. 525. 
Supreme Court of Alabama. March 8, 1934. 
153 Southern Reporter 409. 
INSURANCE 

Fraternal benefit society’s endowment fund into which members paid sti pulated 
sum and out of which death claims were payable was by operation of law held in 
trust for that purpose (Code 1923, § 8450). 

(For other cases, see Insurance, Dec. Dig. § 698.) 

2. INSURANCE. : 

If reinsurer was not fraternal benefit society, it was prohibited from reinsur- 
ing fraternal benefit society’s insurance though contract was approved by govern- 
ing hoards of society and reinsurer (Code 1923, §§ 8467-8469). 

(For other cases, see Insurance, Dec. Dig. § 699.) 

3. INSURANCE. 

Death claims against fraternal benefit society were not limited to endowment 
funds received by society's insurer on specific dates, none of claims having priority 
over others and all claims being payable to extent of money in endowment fund 
(Code 1923, §§ 8061, 8450, 8467-8469). 

(For other cases, see Insurance, Dec. Dig. § 698.) 

Appeal from court of Common Claims, Jefferson County; E. N. Hamill, Judge. 

Garnishment suit by Leola Roberts and Minnie Lee Adams against the Ancient 
United Knights and Daughters of Africa, defendant, Booker T. Washington Burial 
Insurance Company, garnishee. From a judgment for plaintiff, the gar nishee 
appeals. 

Transferred from Court of Appeals. 

Reversed and reamnded. 

G. P. Benton, of Fairfield, for appellant. 

C. B. Powell, of Birmingham, for appellees. 





New York Life Ins. Co. v. Torrance 


NEW YORK LIFE INS. CO. v. TORRANCE. 6 Div. 382. 
Court of Appeals of Alabama. May 16, 1933. 
Rehearing Denied June 30, 1933. 
Motion to Extend Opinion Denied Dec. 11, 1933. 
153 Southern Reporter 458. 
1. INSURANCE. 

Insured, to recover under life policy providing for disability benefits if insured 
should become totally disabled before anniversary of policy on which insured’s age 
at nearest birthday was 60 years, must have become totally and permanently dis- 
abled prior to March 27, 1929, anniversary date of policy, where he became 60 
years of age September 30, 1928. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Where insured was required to establish that he became wholly and permanent- 
ly disabled prior to March 27, 1929, to recover under disability clause of life pol- 
icy, that he did not have thorough examination until January, 1930, and that dur- 
ing intervening period he continued efforts to carry on profession, tended to prove 
partial and not “total disability.” 

“Total disability,” within disability clause of life policy, means in- 
ability to do substantially all of the material acts necessary to the prosecu- 
tion of insured’s business or occupation, in substantially his customary and 
usual manner. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Whether insured was wholly and totally disabled from performing work as 
surgeon before anniversary of life policy, containing disability clause, on which 
insured’s age at nearest birthday was 60 vears, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

\ppeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action to recover disability benefits under a policy of life insurance by Gaston 
Torrance against the New York Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

__ Certiorari denied by Supreme Court in New York Life Ins. Co. v. Torrance, 
153 So. 463. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Lange, Simpson & Brantley and Jas. A. Simpson, all of Birmingham, for 
appelle e 

SamForpD, Judge. 

So far as this appeal is concerned, the law of this case is written for this 
court in New York Life Insurance Company v. Torrance, 224 Ala. 614, 141 So. 
547, 550. Code 1923, § 7318. It therefore would be a work of supererogation for 
us in this opinion to attempt a review of the many and various opinions cited and 
quoted from in the very extended, and we may say able, briefs filed by counsel 
for both appellant and appellee. Sufficient to say we have read the briefs and 
enough of the cases cited to become convinced that the conclusions reached by our 
Supreme Court in this case, supra, are correct, and, if the decision had been ours 
1 the first instance, our conclusions would have been the same. 


It becomes our duty, therefore, to find the facts and apply those facts to the 
law as it has been written. 

1] The suit seeks a recovery under the permanent disability clause of a cer- 
tain life insurance policy issued by the defendant. In this policy it is provided 
that, in order for the disability benefit to attach, the insured must become totally 
disabled before the anniversary of the policy on which the insured’s age at nearest 
birthday is sixty years. In the former appeal in this case, as above noted, there 
were three policies of like tenor and intent involved, but on a retrial of the case 
all but one was eliminated. Plaintiff became sixty years of age September 30, 
1928, and the anniversary of the policy here involved was March 27, 1929. 

In order for plaintiff to recover on the policy here sued on, he must have be- 
come wholly and permanently disabled within the meaning of the terms of the 
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policy prior to the 27th day of March, 1929. As to this plaintiff claims, and there 
is little doubt, that he was afflicted with the Parkinson's disease or paralysis agitans 
on and for many months prior to the date as fixed in the complaint; that this dis- 
ease is progressive and incurable, and from its inception it increases in intensity, 
until the person so afflicted is rendered permanently and wholly disabled from per- 
forming any work, and finally, tottering with palsy, he comes to the end of life. 

[2] The fact that plaintiff did not have a thorough examination and diagnosis 
of himself until January, 1930, and that during the intervening period he continued 
in his efforts to carry on the work of his profession, was evidence tending to 
prove that his disability caused by the disease was partial and not total. But such 
evidence is not conclusive on this point. 

The diagnosis on January 5, 1930, the general nature of the disease, the ob- 
servation of men of science familiar with such things, the testimony of these men 
who observed the failure in precision and skill in surgical operation, the falling 
away of clients, the trembling hands, the tottering limbs, the hesitancy of action, 
all of which extended many months prior to the 27th of March, 1929, was all evi- 
dence tending to prove that plaintiff was permanently and wholly disabled within 
the meaning of the language of the policy as defined by the Supreme Court in New 
York Life Insurance Company v. Torrance, supra. 

It is admitted now that this plaintiff is and has been both wholly and per- 
manently disabled by reason of this paralysis or palsy since January 8, 1930, and 
there is little doubt from the evidence in this record that if on March 15, 1929, 
this plaintiff had closed his office, given up his income, recognized the futile strug- 
gle against the inevitable, there could have been no doubt of his right to a recovery. 


When then did the total disability take place? This total disability meaning: 
“Inability to do substantially all of the material acts necessary to the prosecution 
of insured’s business or occupation, in substantially his customary and usual man- 
ner.” New York Life Insurance Company v. Torrance, supra; United States Cas. 
Co. v. Perryman, 203 Ala. 212, 82 So. 462. On this question, and being of ne- 
cessity controlled by the facts as set out in that record, the opinion in this case on 
former appeal has this to say: “We do not find any evidence justifying the con- 
clusion that during the period here in question the insured suffered any impair- 
ment as to his skill as a physician and surgeon. At the most, his work was made 
somewhat more difficult, and his movements some slower, but the record is per- 
suasive he did his work ably and well. The fact that he was somewhat handi- 
capped could at best be termed only a partial disability.” The foregoing quotation 
from the opinion of Mr. Justice Gardner was doubtless warranted by the evidence 
on that appeal, but this court would not be justified in such a conclusion by the 
facts here presented. In this record appears the testimony of witness after wit- 
ness, men of high professional ability and experience, close professional associates 
of the plaintiff for years, all of whom at one time or another had recognized plain- 
tiff as a surgeon of outstanding ability and skill and yielded to him the patients un- 
der their care for surgical operation, with confidence that they were obtaining for 
such patients the best there was in surgery. After years of such professional as- 
sociation and observation, one by one they fell away and ceased to trust him to 
operate. Each of them noted his mental and physical inability to operate with 
dexterity and accuracy. These witnesses testified to these facts covering a period 


reaching back into 1926. As a fair illustration of this evidence is the following 
from the testimony of Dr. Levy: 


“I have been practicing in Birmingham about 27 years and have known Dr. 
Torrance about 22 years. Beginning in 1920 I sent my surgical cases to Dr. Tor- 
rance, some 15 major cases a year. The last one I sent him was on the 8th of 
June, 1928. 

“On June 8th, 1928, I called him to do a blood transfusion that would take 
the ordinary surgeon about 20 minutes. I have looked up the hospital chart and 
find that the record shows that it took Dr. Torrance from 3:45 to 6 P. M. ‘In. try- 
ing to stick the needle he would miss the veins * * * and he would cut the tissue 
over the veins, which is very seldom done.’ That was not a proper and skillful way 
to do that operation. ‘I do not think he was capable of doing any surgery at that 
time or after that time.’ ‘I did not refer any more cases to him.’ 

“T noticed that his mental condition was not very good. His memory was 
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had. He would confuse facts about cases we had had. I think he should have 
given up his work entirely. 

“The donor of the blood in this transfusion was all right for an hour or so 
but we had to give him some stimulants on account of the fact that it took so 
long.” 

From Dr. Lewis: 

“In 1927 his physical condition was such that * * * he was so slow he was un- 
able to do acts with the rapidity necessary to do surgical work. I did not consider 
that he did the work that he tried to do in such way that he could be called capable 
of doing surgery at all. * * * In 1927 had paralysis agitans, or a disease that af- 
fects the muscles and mental processes.” 

Dr. Foster testified that on January 3, 1929, Dr. Torrance was incapable of 
performing surgery. Dr. Sellers confirms the testimony of Dr. Foster. 

Dr. Mitchell places the disability in April 1928, and says that at that time 
plaintiff was: “Down and out; he was shaky in his cutting; he was inaccurate. I 
considered then that he wasn’t able to do any more operating.” 

Dr. Daly places the time of inefficiency in 1927 and 1928, and gives it as his 
opinion that he was not capable of doing surgical work. 

From Dr. McKinnon: 

“T have known Dr. Torrance since the latter part of 1910. I have been prac- 
ticing in Birmingham and have been sending Dr. Torrance my surgical cases since 
1912 or 1914 up until 1926, to he exact the last case I sent him was on July 21, 1926, 
a Mrs. Newton. Prior to that time I considered Dr. Torrance the best surgeon we 
had in the South. 

“T observed the operation on July 21, 1926, and at that time I noticed that 
there was a lack of dexterity on his part. He was slow and did not seem to be 
able to tie the ligaments or the suture material accurately. He would make efforts 
to pick up one instrument and pick up another. In other words there was a lack 
of coordination of the muscular movements. That has grown worse since then. 
That operation was not satisfactory to the patient or to me. That operation should 
have removed the trouble the woman was suffering from but it did not. 

“I had Dr. Torrance wait on me when I had a broken leg in 1925 or 1926. His 
novements were painfully slow at that time. It seemed to me that it took three- 
quarters of an hour from the time he stopped his car in front of the hospiti il to 
walk to my room and he was within the range of my observation all of this time 

except for 50 to 75 feet which he covered as rapidly proportionately as the other 
\s to his mental condition at that time, it was practically the same as his muscular 
movements; very slow. 

“In 1928 or 1929 I observed Dr. Torrance in the office of Stokely, Scrivner, 
Dominick & Smith who were defending him in a malpractice case. We had to 
move from one office to another and for him to get out of his chair, pick up his 
hat and papers off the table and get to the other room it took from 10 to 15 

linutes 


From Dr. Deaver: “He was not qualified to do surgicai or medical work of 
kind” from 1927 or 1928. 
From Dr. Carroway: 
“Iam chairman of the Board of the Norwood Hospital and have been prac- 
¢ medicine since 1900. Dr. Torrance has been operating there since 1917. 
“In 1928 IT noticed that his hands and feet and his whole body trembled; 
s unable to walk in 1928. His condition was that ‘he could not walk or manip- 
late his hands without difficulty and he had no control over them much; they 
ld tremble and his feet—and he would walk very carefully and have to place 
each foot and watch where he stepped, and in trying to manipulate his hands i 
perating, why he would have to make attempt after attempt to do things you 
ight to do with one stroke of vour hands, and he was not certain about what he 
going to do when he went to do it.’ ‘Dr. Torrance could not stand up and 
ull off his trousers in preparing for an operation; he would topple over and fall 
{ he attempted to pull off his trousers; he would get unbalanced and would fall.’ 
saw the condition known as Parkinson's disease on Dr. Torrance during the en- 
ure time from 1928, up to the present.’ ‘Dr. Argo assisted Dr. Torrance in prac- 
1 ill of his major operations in the Norwood Hospital during the years 1928 
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and 1929. Dr. Argo was not his assistant in the sense of being a hired man by 
him.’ 

“In my judgment Dr. Torrance was not qualified to do surgery during the 
years 1928 and 1929; he was not qualified to do any surgery of any kind. ‘Dr, 
Torrance did not do any surgery in the Norwood Clinic or Hospital during the 
years 1928 and 1929 without some one competent there to assist him as far as [ 
know.’ 

“During the last two years when those patients were coming there under the 
Gulf States Steel and Republic Steel contracts I actually did most of this work for 
the last year, that is, 1929. Those patients would come there as Dr. Torrance’s 
patients. They were admitted as Dr. Torrance’s patients. ‘I did the work.’ ‘Af- 
ter he had quit entirely I never did see him but the work was in his name, I just 
did it for him. That was after he had closed his office and did not come to the 
hospital at all. The proceeds of that contract went to Dr. Torrance.’ ‘I did most 
of his work for about a year before he closed his office.” 

On cross-examination this witness further said: 

“As I stated this morning, I assisted Dr. Torrance in a lot of his work. I 
did most of the work where Dr. Torrance was surgeon in the case. That is as 
near as I can give you. ‘In those cases I assisted in I did practically most of the 
work.’ 

“If I have got the data correct after January 8, 1930, there was a lull in there, 
and then he paid me $100.00 a month for a certain time to do some work. If those 
dates are correct he stopped paying me to look after his work about the latter 
part of 1930. ‘Two people I operated on for the Gulf States Steel people that Dr. 
Torrance did not have anything to do with that would come under his service but 
so far as he knew about it, he did not have anything to do with it. Those were pa- 
tients that were supposed to be his patients that he did not know about.’ 

“The consequence was, this difficult work up there I did most of the work 
for him. That was in 1929. 

“In the condition I saw Dr. Torrance in in 1928, in my opinion he was not able 
to do the operations and he should not have attempted it. The treatment that Dr. 
Torrance should have had prescribed for him when that condition developed was 
rest; quit work. I have never known anybody to get well of paralysis agitans. 

And so on through the testimony of Dr. Swedlaw, Dr. Nice, Dr. Argo, Dr. 
Bobo, Dr. Vance, Dr. Johnson. While Dr. Russell testified that in January, 1929, 
he did not consider Dr. Torrance totally disabled and unable to perform any of 
his duties as a physician, it must be remembered that Dr. Russell is associate 
medical director of one of the largest life insurance companies in New York, with 
office in New York, not in close association with Dr. Torrance, and yet his inter- 
view with plaintiff in January, 1929, resulted in the relieving of Dr. Torrance 
from the principal work of medical reference and complete relief of this work in 
Sepember, 1929. The testimony of all these other doctors stands upon a different 
plane. They were all closely associated with plaintiff in the actual practice of his 
profession and the execution of his work; they are in a better position to know 
than anybody on earth; their testimony is straightforward, both as to professional 
opinion and to the details of the evidences of inability in particular cases. Such 
testimony is not to be ignored. 

If, then, the rule is as stated in the foregoing opinion as copied from the opin- 
ion in this case on former appeal, then we think this case should be governed by 
the rule laid down in Travelers’ Insurance Company v. Plaster, 210 Ala. 607, 98 
So. 909; United States Casualty Company v. Perryman, 203 Ala. 212, 82 So. 462. 

[3] We recognize the rule that, where the evidence is without conflict and 
contrary inference cannot reasonably be drawn therefrom, the affirmative charge 
is properly given. Ellis v. New York Life Insurance Company, 214 Ala. 166, 106 
So. 689. 

[4] But, where there are facts from which a jury may legally infer that the 
allegations of the complaint are true, the question is for the jury, and the court 1s 
not justified in holding otherwise. Authorities supra. 

_[5, 6] The question at issue here is not whether the plaintiff was wholly and 
totally disabled from performing work as a surgeon. It is now conceded that he 
is. The question is, When did he become so? The witnesses for plaintiff say that 
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such disability occurred on and prior to March 15, 1929. The evidence for de- 
fendant tends to prove that plaintiff performed much of his professional work for 
which he received large and constant remuneration after March 27, 1929. 

On the trial in the court below the defendant introduced, in its entirety, the 
evidence introduced by it on the former trial of this case, as disclosed by the 
record presented to the Supreme Court in connection with the former appeal of 
this case, which evidence for defendant is summarized in the opinion written by 
the Supreme Court on the former appeal of this case, as reported in 224 Ala. 614, 
141 So. 547. 

Plaintiff's evidence tends to prove that such work as he did was done under 
great mental and physical strain, and that so inefficiently as to cause his practice 
to fall away because such work could not be performed in substantially his custom- 
ary and usual manner. The indemnity promised in the policy is not an insurance 
of income, but is an insurance that insured will be able to continue the work inci- 
dent to his profession in substantially his customary and usual manner. Metro- 
politan Life Insurance Company v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 
A. L. R. 1040; 1 Corpus Juris, 463. Was the disability after March 15, 1929, wholly 
or partial, within the meaning of the policy as defined by our Supreme Court? 
There is evidence pro and con on both these propositions, and, when this is so, the 
jury and not the court must speak, and their conclusions are final, unless their 
findings are against the overwhelming weight of the evidence. Is that so in this 
case? We do not think it is. 

The evidence for plaintiff also tends to prove that at the time of the issuance 
of the — the plaintiff’s principal occupation was that of a surgeon, and that, 
while he did some other work pertaining to the medical profession, such work 
was incidental to his surgery. However that may be, the evidence for plaintiff 
tends to prove that by reason of this disease his mental condition was also affected 
to such an extent that his judgment was not accurate and was frequently at fault. 
This, too, was a question for the jury. 

It is urged by appellant that opinion evidence, however weighty it may be, is 
without probative value when opposed to uncontradicted facts introduced in evi- 
dence, and that a physician’s statement that insured, a physician and surgeon, was 
not competent or able to perform operations after a given date, is without pro- 
bative value, when uncontradicted facts in evidence showed that insured continued 
customary work after such date. There is a shade of difference between the above 
statement and what the law really is, as declared in this case on former appeal. 
The evidence for plaintiff tends to show that, while plaintiff continued his custom- 
ary work for some months after March 27, 1929, such work was not performed 

n substantially his customary and usual manner.” (Italics ours.) 


[7] There are a vast number of objections and exceptions relating to the testi- 


mony of the many physicians who testified in this case, all of whom qualified as 
experts in their profession and the most of them eminent to a marked degree. 
\ll of these witnesses testified from a close personal and professional contact with 


the plaintiff, covering a period of many years. They described in detail the 
character of the work performed by plaintiff before and after he became affected 
by the disease, which finally rendered him helpless. Without having made a for- 
mal Pyne al examination of plaintiff, they observed the symptoms, and from these 
symptoms and their knowledge of the science of medicine and the human system 
they were permitted to testify as experts as to the physical condition of plaintiff 
at certain times during which he was under their observation; they were permitted 
to express opinion as to whether such operations as they described were performed 
ina skillful 1 and surgeon like manner; also as to whether at the time plaintiff was 
Capel le of performing operations on human beings. While some of the answers 
t these experts came in the form of statements of facts, the whole examination 
clearly shows them to be nothing more than the opinion of the witnesses, which 
they were qualified to express. Thaggard v. Vafes, 218 Ala. 609, 119 So. 647. 

[8] “In the field of medical knowledge, a wide range is necessarily allowed in 
reception of the inferences of observers and the judgments of experts.” One of 
the many subjects upon which a medical expert is allowed to testify as to his 


opinion is as to the physical condition of a person coming under his observation. 
Western Union Telegraph Company vy. Rowell, 153 Ala. 295, 45 So. 73; Thaggard 
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v. Vafes, supra; also as to what certain observations indicate. Rohn v. State, 186 
Ala. 5, 65 So. 42. When the opinions in Birmingham Railway & Electric Company 
v. Ellard, 135 Ala. 433, 33 So. 276, Louisville & N. R. Co. v. Elliott, 166 Ala. 419, 
52 So. 28, and De Phue v. State, 44 Ala. 32, are properly understood, they also 
sustain the above proposition. 

If there were some technical errors in some of the many rulings of the court 
in the admission of this expert testimony, we are quite sure they were not such 
as to prejudice defendant’s case. 

Upon the whole record, we observe that the cause was ably tried and fairly 
presented to the jury, and the meritorious questions in controversy are squarely 
presented here. 


We find no reversible error in the record, and the judgment is affirmed. 
Affirmed. 


NEW YORK LIFE INS. CO. v. TORRANCE. 6 Div. 426. 
Supreme Court of Alabama. Oct. 5, 1933. 
Rehearing Denied March 15, 1934. 
153 Southern Reporter 463. 
4. INSURANCE. 

Whether insured was wholly and “totally disabled” from performing work 
as surgeon before anniversary of life policy, containing disability clause, on which 
insured’s age at nearest birthday was sixty years, held for jury. 

“Total disability,” as used in life policy containing disability clause, 
means inability to do substantially all of the material acts necessary to 
the prosecution of insured’s business or occupation in substantially his 
customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Certiorari to Court of Appeals. 

Petition of the New York Life Insurance Company for certiorari to the Court 
of Appeals to review and revise the judgment and decision of that court in New 
York Life Insurance Co. v. Gaston Torrance, 153 So. 458. 

Writ denied. 

Stokely, Scrivner, Dominick & Smith} of Birmingham, for petitioner 

Lange, Simpson & Brantley, of Birmingham, opposed. 

Foster, Justice. 

Writ denied. 

Anderson, C. J., and Gardner and Mouldin, JJ., concur. 


On Rehearing. 

Foster, Justice. 

In denying the certiorari to the Court of Appeals, we felt that it had made all 
the comment which was needed in justification of the result reached, and that we 
could add nothing of importance, assuming that the defendant had offered sub- 
stantially the same evidence as that summarized by this court on former appeal, 
and that the cause was tried on that evidence together with that which the Court 
of Appeals mentioned as having been added on such trial. Since we denied the 
certiorari, that court has amended its opinion so as definitely to assert as a fact 
what we had assumed. 

[1, 2] The contention is made that the Court of Appeals erroneously asserted 
that an issue should be determined by the jury, though there is no conflict in the 
evidence, if the jury may infer from the evidence that the complaint is true The 
statement in the opinion of the Court of Appeals has been recognized as being 
correct by the uniform decisions of this court so far as we have had the matter 
called to our attention. The general charge should not be given “when the evi- 
dence is conflicting, or when the evidence is circumstantial, or when a material 
fact rests wholly in inference.” Smoot v. Mobile & M. Ry. Co., 6/ Ala. 13; 
Ala. Gold Life Ins. Co. v. Mobile Mutual Ins. Co., 81 Ala. 329, 1 So. 561; Pahler 
v. Sheffield, etc.. Co., 87 Ala. 305, 309, 6 So. 196; Tobler v. Pioneer M. & M C 0., 
166 Ala. 482, 518, 52 So. 86; John v. Birmingham Realty Co., 172 Ala. 603, 9° 
So. 801; Alaga Coach Line v. McCarroll (Ala. Sup.) 151 So. 834. a 

The quoted statement of the opinion of the Court of Appeals is rather in 
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accord than out of harmony with that of this court on former appeal in this 
respect. 

[3] The absence of conflict in the evidence on material facts is not the only 
test. We have shown that total disability is a relative term, and not controlled 
by the uncontradicted evidence that he regularly performed, in some manner, the 
functions of his business. Much of the proof was the opinion of expert witnesses. 
The ultimate fact itself is a conclusion or opinion upon the effect of the evidence. 
When different opinions exist by the experts, or their statements merely express 
their opinion as a deduction drawn from certain symptoms, though there is no 
conflict, the conclusion is finally with the jury, and the affirmative charge should be 
withheld. McAllister v. State, 17 Ala. 434, 52 Am. Dec. 180; Parrish v. State, 139 
\la. 16, 44, 36 So. 1012; Sov. Camp, W. O. W. v. Bass, 204 Ala. 28, 85 So. 273; 
Alabama G. S. R. Co. v. Hill, 93 Ala. 514 (12), pages 522, 523, 9 So. 722, 30 Am. 
St. Rep. 65; 11 R. C. L. 586. 

|4] It is not necessary to question the testimony of defendant relating to the 
amount of work done by the insured after March 27, 1929, or to find that it is 
contradicted in order that there shall be held to be a jury case, if a reasonable 
inference may be drawn from it all that insured was totally disabled. 

The “plaintiff’s evidence tends to prove that such work as he did was done 
under great mental and physical strain, and that so inefficiently as to cause his 
practice to fall away, because such work could not be performed in substantially 
his customary and usual manner” (from opinion of the Court of Appeals). 

Such status of the evidence, in connection with that of defendant, may not 
show a factual conflict in the testimony of the witnesses, but may show a conflict 
of reasonable inferences, or proper deductions, from it all. It is then the pro- 
vince of the jury, and not of the court, to find the proper inference. To instruct 
the jury affirmatively for defendant would in effect hold as a matter of law that, 
because he did perform his business and professional functions to a substantial ex- 
tent, he was not wholly disabled, though the jury may accept as true the opinion 
of medical experts that they were not done in substantially his customary manner, 
or according to the standards of the profession. Such effect would either be to 
disregard the opinion of the experts or to hold that the meaning of total disability 
is something else. 

Of course we cannot disregard that testimony. Then is such meaning erro- 

neously stated by the Court of Appeals? This court held on the former appeal 
that total disability, as defined in the policy, means “inability to do substantially 
all of the material acts necessary to the prosecution of insured’s business or occu- 
pation, in substantially his customary and usual manner.” 
_ Petitioner insists that the foregoing definition by this court was not properly 
given effect by the Court of Appeals, because that court said that this case should 
he governed by the rule laid down in the Plaster Case, 210 Ala. 607, 98 So. 909, 
and in the Perryman Case, 203 Ala. 212, 82 So. 462, and also defined total dis- 
ability as “not an insurance of income, but is an insurance that insured will be 
able to continue the work incident to his profession in substantially his customary 
and usual manner.” 

The terms of the policy are that total disability must be such as that it “there- 
by permanently and continuously prevented (him) from engaging in any occupa- 
tion whatsoever for remuneration or profit.” If his physical or mental condition 
was such that his attempt to engage in an occupation was not accompanied with 
the ability to do so in its substantial features with the skill and accuracy which 
such business demands, in the usual and customary manner, he is totally dis- 
qualified from pursuing that occupation, though he does undertake to carry it on, 
but, in doing so, such want of skill and ability are manifest. 


_ It is apparent to us that the Court of Appeals possessed and applied to the 
facts the same idea which we have, and which we had expressed on former appeal 
mM respect to total disability as defined in the policy: 


The insured was not merely possessed of a permanent agitation and weakness 
in his right hand, manifested by an occasional spasm in that hand lasting for a 
lew seconds, so that he could not use it for ordinary purposes, and that this con- 
dition only applied to his right hand, as in the case of Beck v. Zurich G. A. & 
L. Ins. Co. (C. C. A.) 62 F.(2d) 965. In that case he could practice medicine in 
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all its substantial features, except surgery. He was only partially disabled. But 
the evidence is that the condition of Dr. Torrance was not confined to one of his 
limbs, but his whole body was affected, including to some extent his mental con- 
dition. The disease was gradual in its development and operated upon one who 
had been a skilled physician and surgeon for many years, and had built up a large 
practice, which meant a wide reputation. This reputation was not likely to be 
crushed all at once, pending the development of the disease. In the meantime he 
had not given up, but his associates were recognizing the fact that he was not in 
proper condition to carry on, but naturally not publishing that fact, but often do- 
ing his work for him, or taking cases to other surgeons. That he was in fact do- 
ing his work the best he could does not prove that he had the skill to pursue his 
profession, as it should be done in the customary and ordinary manner. 

He quit trying on January 5, 1930. That does not fix a date when he became 
totally disabled. It is not contended that he was not so on that day. When, then, 
did he become totally disabled? There was perhaps a little change from day to 
day that one could not say that on one day he was totally disabled, but that he was 
not so on the day before. But was his condition on March 27, 1929, so similar to 
what it was on January 5, 1930, that there was no material difference in respect 
to his ability to carry on as it should be done ordinarily? We think it is clear 
that at least it was a question for the jury whether on March 27, 1929, as on Jan- 
uary 5, 1930, he had the physical and mental ability to perform the duties of his 
profession in its substantial features in the manner customarily required of one 
in that profession. In this respect the evidence on the last trial shows the exist- 
ence of different reasonable inferences, contrary to the effect of that on the first 
appeal. 

We repeat our accord with the treatment of the subject by the Court of Ap- 
peals, and the application for rehearing is overruled. 

Application for rehearing overruled. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. LAMBERT. 7 Div. 222. 


Supreme Court of Alabama. March 8, 1934. 
Rehearing Denied April 5, 1934. 
153 Southern Reporter 627. 
1. INSURANCE. 

Fraternal insurance society’s receipt of money in payment of delinquent dues 
while suspended member was in good health and his continued good health for 30 
days thereafter held conditions precedent to his reinstatement under society's 
constitution and by-laws. 

The constitution and by-laws provided that payment of delinquent dues 
should warrant that member was in good health and would remain so for 

30 days, that suspended person’s attempt to become member again should 

not be effective unless he was in good health at time and continued so for 

30 days, and .that member suspended for over 3 and less than 6 months 

should be reinstated on receipt and acceptance of health certificate and 

money in payment of delinquent dues, if he remained in good health for 

30 days following. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

2. INSURANCE. 

Parties to fraternal insurance contract may stipulate as to whether insurance 
of one whose benefit certificate is no longer in force because of nonpayment of 
dues shall ever again be put in force and terms and conditions on which insurance 
suspended subject to reinstatement shall again become effective. 


(For other cases, see Insurance, Dec. Dig. § 759.) 
3. INSURANCE. 


Condition in suspended insurance contract that it shall again become — 
after stipulated period on full compliance with terms of reinstatement, if insure 
is then in good health, is valid. 


(For other cases, see Insurance, Dec. Dig. § 361.) 
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4, INSURANCE. 
Term “good health” in provisions of fraternal insurance society’s constitution 
and by-laws for reinstatement of suspended member in good health at time of and 
for 30 days after paying delinquent dues held to exclude injury and death from ac- 
cident or violence, as well as disease or sickness materially affecting risk. 
(For other cases, see Insurance, Dec. Dig. § 761.) 
5. INSURANCE. 
Fraternal insurance contract held not modified, nor suspension or forfeiture 
thereof waived, by letter from insurer’s secretary, urging insured to pay delinquent 
dues and reinstate insurance, though speaking of such dues as “delinquent install- 
ments.” 
(For other cases, see Insurance, Dec. Dig. § 755[5].) 


Appeal from Circuit Court, Etowah County; Woodson J. Martin, Judge. 
Action on a policy or certificate of insurance by Annie May Lambert against 


the Sovereign Camp of the Woodmen of the World. From a judgment for plain- 
tiff, defendant appeals. 


Reversed and remanded. 
















LIFE & CASUALTY INS. CO. OF TENNESSEE v. WALDROP. 6 Div. 461. 
Court of Appeals of Alabama. Nov. 14, 1933. 
Rehearing Denied Jan. 9, 1934. 
153 Southern Reporter 656. 

1. INSURANCE. 

Whether insured was in sound health when life policy issued held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4. INSURANCE. 

Charge that insurer was not liable for knowledge possessed by its agent as 
to health of insured at time application was executed, or at time life policy was 
issued, held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

5. INSURANCE. 
Charge that acts or omissions of agent at time application was solicited, or 


at time life policy was delivered, were not binding on insurer, held properly re- 
fused. 






































(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 
Action on a policy of life insurance by Paul P. Waldrop against the Life & 


Casualty Insurance Company of Tennessee. From a judgment for plaintiff, de- 
fendant appeals. 
Affirmed. 


Certiorari denied by Supreme Court in Life & Casualty Insurance Co. v. 
Waldrop (6 Div. 540) 153 So. 659. 

Charges 1, 2, 3, 23%, 24, 25, 26, 27, 28, 29, and 30, refused to defendant, are 
afirmative instructions in varying form. 

Charges 18 and 19 refused to defendant, are as follows: 

“18. The court charges the jury that you are not authorized to find against 
the defendant for or on account of any knowledge possessed by the said Webb as 
to the insurability or health of the insured at the time the policy was issued or at 
the time the application for the same was executed.” 

“19. The court charges the jury that any act done or omissions made by the 
said A. H. Webb, or knowledge possessed by the said A. H. Webb as to the in- 
sured’s health at the time the application was solicited, or at the time the policy 
was delivered is not binding on this defendant.” 

Huey, Welch & Stone, of Bessemer, for appellant. 

G. P. Benton, of Fairfield, for appellee. 

BrickEN, Presiding Judge. 

The policy of life insurance upon which this suit is predicated was issued by 
the appellant company and delivered on March 28, 1932. The complaint was in 
Code form and contained one count in words and figures as follows: “The plaintiff 
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claims of the defendant the sum of five hundred ($500.00) dollars, due on a policy 
whereby the defendant, on the 28th day of March, 1932, insured the life of Fannie 
M. Farr, who died on the 4th day of June, 1932, of which defendant has had no- 
tice. Said policy is the property of the plaintiff.” 

_ The plaintiff, Paul P. Waldrop (appellee), was the stepfather of insured, Fan- 
nie M. Farr, a girl seventeen years of age. The policy in question is set out in 
full in the record. 

In this case there appears to be no dispute as to the question of the premiums 
being paid; the record shows that the amount due as premiums were all paid prior 
to the death of assured, which occurred on June 4, 1932. Nor is there any question 
as to notice and proof of death having been furnished to defendant company. 

[1] The principal and controlling issue was raised by defendant’s special pleas 
to the effect that the insured was not in sound health at the time she was insured. 
Issue was joined on said pleas, and appellant insists under the evidence adduced 
that it was entitled to a directed verdict, which was requested in writing and re- 
fused by the court. 

Defendant introduced in evidence an application for life policy to which the 
name of insured, Fannie M. Farr, was signed; said purported signature was wit- 
nessed by A. H. Webb, the agent of defendant, who solicited the insurance in 
question, to which application an “agent’s certificate” made by said Webb was at- 
tached wherein he certified: (1) That the application was signed in his presence 
at the time it was written. (2) That each question was put to and answered by 
insured. (3) That the insured was seen by him at the time her signature was 
made, and that she appeared to be a good risk in every respect and he recom- 
mended that the policy be issued. (5) That the character of the home surround- 
ings of applicant was good. The foregoing certificate was dated and signed by 
the company’s agent, A. H. Webb. In addition to the foregoing certificate, said 
agent, Webb, made the following certificate, to wit: “I have, this 17th day oi 
1932 personally seen and inspected at the address given on page 1, hereof, the 
Life proposed for insurance and am of the opinion that said Life is in good health 
and that said Life’s constitution is sound. I find the pecuniary circumstances and 
hygenic surroundings satisfactory and the insurance applied for in good faith with 
the purpose of being continued. I therefore recommend said Life to be Excepted 
First class.” A. H. Webb (signature of Inspector). In other words, it was in 
evidence that the company’s agent who took the application certified to his com- 
pany that the application was signed in his presence; that each question was ans- 
wered as reported: that he was personally present and examined the insured; that 
the insured was of good sound health apparently; that the home surroundings were 
good; and that he personally inspected, at the given address, the life proposed for 
insurance. On redirect examination of plaintiff, Waldrop, he testified that said 
agent, Webb, himself filled out the application for the insurance. That he was 
present when Webb filled it out. That the insured, Fannie M. Farr, his step- 
daughter, was not present and did not sign her name to it or any part of it—she 
did not sign it. He also testified: “I tell the jury that I did not sign it. There 
was a conversation there between me and Mr. Webb at the time this application 
was filled out, that is, he asked me a few questions.” This witness also testified 
that, “on the 17th day of March, 1932, and also on the 28th day of March 1932, 
that the insured was in good sound health.” The defendant offered the testimony 
of three witnesses, doctors, whose testimony tended to show the contrary. 

We are of the opinion that the conflicting testimony above referred to and 
quoted made a jury question and rendered the court without authority to direct a 
verdict for defendant. The action of the court in declining to do so is sustained. 

It was shown without dispute that A. H. Webb, above mentioned, was the 
duly authorized agent of defendant and had authority to solicit insurance, take 
and forward applications, and to collect premiums. 

_ As stated by appellant in brief: “The defense is based on certain provisions 
of the policy and the misrepresentations made in the application for the policy.” 

__ In First National Life Ins. Co. of America v. Rector, 225 Ala. 116, 142 So. 
392, a similar insistence was made. In that case the court said: 

“The evidence for the plaintiff tended to show that Ever S. Rector, the in- 
sured, was not present when the application was taken by the local agent; that the 
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application was made by her husband, the beneficiary, and plaintiff in this action. 
Without question, his misrepresentation or fraud in the procurement of the policy 
would vitiate the same as if made by the insured. Pacific Mutual Life Ins. Co. v. 
Haves, 200 Ala. 246, 76 So. 12. 

““The testimony of plaintiff, however, and several witnesses is to the effect that 
neither he nor the insured ever signed any written application; that the local 
agent put to him the questions and he answered the same truly, telling the agent 
of the insured’s treatment in the sanitarium; that any false statement was the 
work of the local agent and unknown to plaintiff; that the application was not 
completed nor signed because the ink in the agent’s fountain pen gave out, and he 
was to complete it later. 

“The testimony of the agent was directly opposed to this evidence. He claimed 
the insured was present at the time and place mentioned by plaintiff’s witnesses, 
and signed the application. 

“The rule obtains in this state that, if a fraud of this character is perpetrated 
by the agent of defendant, neither the insured nor beneficiary participating therein, 
such fraud cannot be set up in defense of the policy. American Cent. Life Ins. 
Co. vy. First Nat. Bank of Enterprise, 206 Ala. 535, 90 So. 294; Williamson v. New 
Orleans Ins. Association, 84 Ala. 106, 4 So. 36; Alabama Gold Life Ins. Co. v. 
Garner, 77 Ala. 210. 

“The evidence presented a jury question on this issue.” 

[2] In the closing argument of plaintiff’s counsel he stated: “All right, I will 
ask you, gentlemen of the jury, has Mr. Webb come in here and said that he 
didn’t sign this application?” The court overruled defendant’s objection, to, which 
action an exception was reserved. We think the argument in this case was legit- 
imate and not subject to the insistence of defendant. The defendant, as stated, 
introduced in evidence the application for the insurance to which, and as a part 
thereof, a certificate of the agent Webb was attached (all above quoted), and 
plaintiff had testified that the contents of the certificate of Webb, in evidence, was 
untrue. The argument, therefore, had reference to and was based upon matters 
in evidence, hence the objection was not well taken. Other objections and excep- 
tions to argument were likewise unavailing to defendant, as the argument in ques- 
= was based upon the evidence adduced upon the trial and inferences arising 
theretrom. 


The exceptions reserved to certain portions of the court’s oral charge are not 
insisted upon. 




























{3-5| Having determined that this case was properly submitted to the jury, 
the following refused charges are not in point, to wit: 1, 2, 3, 23%4, 24, 25, 26, 27, 
28, 20, and 30. Refused charges 4 and 7 were fairly and substantially covered by 
the oral charge of the court. Charges 18 and 19 were properly refused. First 
National Life Ins. Co. of America v. Rector, supra. 

We find no error in the action of the court in overruling defendant’s motion 
for a new trial. The points of decision in connection therewith were properly dis- 
posed of upon the trial of this case. 

The judgment from which this appeal was taken is affirmed. 

Affirmed. 


METROPOLITAN LIFE INS. CO. v. STEWART. No. 4—3345. 
Supreme Court of Arkansas. Feb. 19, 1934. 
As Amended on Denial of Rehearing March 26, 1934. 
68 Southwestern Reporter (2d) 1017. 

1. INSURANCE. 

Insurer must not permit life insurance policy to lapse if it has sufficient funds 
of insured in its control to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
2. INSURANCE. i ‘ 

Life policy, under option clause and clause entitling insured to participate in 
divisible surplus accumulated by insurer, held not automatically convertible into 
nonparticipating, paid-up, endowment insurance on insured’s failure to pay pre- 
miums for three months and failure to make election between options, without 
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first ascertaining amount due insured out of divisible surplus and application of 
insured’s share in surplus to payment of delinquent premiums. 
Life insurance policy contained clause giving insured, on default in 
payment of monthly premium, option, within three months after default, 

to take cash surrender value, or paid-up, nonparticipating, endowment 

insurance policy, or nonparticipating, paid-up term insurance policy. It was 

further provided that if the insured should not avail himself of one of the 
options within three months after the due date of the premium in default, 
the policy would be continued for a reduced amount of nonparticipating, 

paid-up, endowment insurance. The policy contained a clause making it a 

participating contract while in force as a premium paying policy, and 

required the insurer annually to ascertain and apportion any divisible sur- 
plus accruing thereon. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

3. INSURANCE. 

Insurer, on insured’s default in payment of monthly premiums under participat- 
ing life policy, held not entitled to require insured to make election between 
stipulated options available on default, until ascertainment of divisible surplus 
accruing to insured which might be used te pay premiums, and notice of amount 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

4. INSURANCE. 

Insurer, contending that participating life policy was continued in force as 
nonparticipating, paid-up, endowment insurance for reduced amount on insured’s 
default in payment of premiums and failure to elect between options, has burden 
to show that divisible surplus to which insured was entitled was insufficient to 
pay monthly premium to keep policy in force during lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. INSURANCE. 

Under option clause in participating life policy, double indemnity provision, 
three months after default in payment of premiums for such benefit, held not 
automatically converted into nonparticipating, paid-up, endowment insurance for 
reduced amount, where divisible surplus to which insured was entitled was suffi- 
cient to pay premiums between date of default and insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

7. INSURANCE. 

In suit to recover double indemnity benefit under life policy, wherein insurer 
contended double indemnity benefit was converted into paid-up, nonparticipating, 
endowment insurance on insured’s default in payment of premiums for three 
months, admission of evidence showing that different policy issued to insured was 
not converted into nonparticipating endowment policy, offered to contradict insurer’s 
testimony to contrary, held not error. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Smith, J., dissenting. 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Suit by Eula B. Stewart against the Metropolitan Life Insurance Company 
Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Moore, Gray, Burrow & Chowning, of Little Rock, for appellant. 

W. G. Dinning, of Helena, for appellee. 

Humpnreys, Justice. 


Appellee instituted suit against appellant in the circuit court of Phillips county 
to recover double indemnity under a life insurance policy issued by appellant to 
her husband on December 28, 1925, in which she (appellee) was the sole bene- 
ficiary. The contract provided for double indemnity in case of the accidental death 
of the insured during the life of the policy. 


On August 9, 1931, the insured was shot and killed in Kilgore, Tex., without 
fault on his part. 
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Appellant filed an answer denying liability under the double indemnity clause 
of the policy on the ground that the insured failed to pay the monthly premiums 
of $4.48 accruing on and after January 28, 1931, until his death. It was alleged 
in the answer that the insured defaulted in the payment of the premiums and 
failed to designate either one of three nonforfeiture options in paragraph 9 of 
the policy, thereby automatically converting the policy carrying a double indemnity 
of $4,000 into a nonparticipating, paid-up, endowment insurance policy of $293, 
for which amount appellant offered to confess judgment. Paragraph 9 provided 
for three options on the part of the insured after default in the payment of any 
monthly premium, which he might exercise in three months after default, pro- 
vided he had theretofore paid all the premiums for two full years. The options 
were to take the cash surrender value, or a paid-up, nonparticipating, endowment 
insurance policy, or a nonpartciipating, paid-up, term insurance policy. The para- 
graph containing the options was set out in full in the answer. The following 
clause in the policy was also set out in the answer: 

“In the event of default in the payment of any premium, after premiums for 
two full years shall have been paid on this policy, if the owner or the assignee 
of record, if any, shall not avail himself of one of the foregoing options, in the 
manner hereinbefore provided, within three months after the due date of the 
premium in default, this policy will be continued by the company, for a reduced 


amount of non-participating paid-up endowment insurance, as provided under 
Option (b) above.” 


The cause was submitted upon the pleadings and tsetimony adduced, resulting 
in a verdict and consequent judgment for $3,000 from which is this appeal. When 
the evidence was concluded, appellant requested the court to instruct a verdict 
for it on the theory that as the undisputed evidence showed that the insured made 
default in the payment of premiums for more than three months before he was 
killed and that under the terms of the option clause contained therein, the policy 
was automatically converted into a nonparticipating, paid-up, endowment insurance 
policy amounting to $293 instead of $4,000 provided for in the indemnity policy. 
This request for a peremptory instruction overlooks or omits to take into account 
the provisions of the policy relative to annual distributions of divisible surplus. 
The policy contains the following praagraph: 


“This policy is a participating contract while in force as a premium paying 
policy, and the company will annually, as of the 3lst day of December of each 
year, ascertain and apportion any divisible surplus accruing thereon. Such divisible 
surplus will be payable on the next anniversary of this policy following the next 
succeeding thirteenth day of April,” etc. 

[1-5] The undisputed testimony reflects that the premiums had been paid for 
full five years and one month and that one year only of the divisible surplus or 
profits provided for in the policy had been allocated to the insured or, at least, 
no notice of the balance due him out of the divisible surplus or profits had been 
sent to him. These paragraphs must necessarily be read together in connection 
with the option paragraphs in order to properly construe them and, when read 
together, mean that before the policy would be converted automatically from a 
profit participating into a nonparticipating, paid-up, endowment insurance policy 
for’a nominal sum on account of the failure to pay premiums for three months, 
that appellant should ascertain the amount due the insured out of the divisible 
surplus so that it might be applied to the payment of the monthly premiums and 
thereby prevent a lapse of the policy. These provisions in the policy must be 
construed as a harmonious whole and in the light of the rule consistently 
announced by this court to the effect that insurance companies must not allow 
Policies to lapse for the nonpayment of premiums when, they have sufficient 
funds in their hands to pay the premiums. Security Life Insurance Co. v.° Mat- 
thews, 178 Ark. 775, 12° S.W.(2d) 865, and cases cited therein. The same rule 
was announced in the recent case of Illinois Bankers’ Life Assur. Co. v. Wilken 
(Ark.) 59 S.W.(2d) 1046. The proper construction of the various paragraphs 
in the policy quoted above is that appellant cannot put the insured to an election 
of options upon failure to pay premiums for three months after default in the 
payment of any’ premium until it first ascertains the profits or dividends due 
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the insured which might be used to pay premiums and after notification to him 
of the amount. The burden was upon appellant to show that the divisible sur- 
plus in its hands was insufficient to pay the monthly premiums to keep the policy 
alive during the lifetime of the insured. It not only failed to do this and to 
notify the insured of the amount thereof, but when asked on the trial of the 
cause to reveal the amount it failed to do so. Under these circumstances and 
under the interpretations placed upon the clauses when read together, the trial 
court would have been warranted in presuming that the profits due the insured 
were sufficient to pay all the premiums until he was shot or killed and in 
instructing a verdict for appellee. The court did not, therefore, err in refusing 
to instruct a verdict for appellant. 

[6] Appellant also contends for a reversal of the judgment because the court 
submitted the case on erroneous instructions which were conflicting. Appellee 
was entitled to an instructed verdict on the undisputed evidence in the case; 
hence, no prejudice resulted to appellant on account of the instructions although 
they might have been erroneous and conflicting. Beene Motor Co. v. Dison, 180 
Ark. 1064, 23 S.W.(2d) 971; Hunt v. Hurst, 170 Ark. 644, 280 S. W. 652. 

[7] Appellant also contends for a reversal of the judgment because the court 
admitted testimony relative to a different policy issued by appellant to appellee’s 
insured to the effect that said policy was not converted into a nonparticipating 
endowmenf policy. This testimony was introduced for the purpose of contra- 
dicting the testimony introduced by appellant to the effect that all policies of this 
kind issued by appellant were converted into paid-up insurance policies at the 
expiration of three months from default in the payment of a premium. The 
court did not err in admitting the testimony for this purpose. 

No error appearing, the judgment is affirmed. 

Smith, J., dissents. 

McHaney, J., concurs. 


UNITED FIDELITY LIFE INS. CO. v. TAYLOR. No. 4—3387 
Supreme Court of Arkansas. March 5, 1934. 

68 Southwestern Reporter (2d) 1011. 
INSURANCE. 

Evidence in insurer’s suit to cancel life policies failed to establish insured’s 
alleged false representations regarding his health, but showed that insured 
answered truthfully questions asked by insurer’s agent and signed application 
without knowing that agent had inserted incorrect answers. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Boone Chancery Court; Sam Williams, Chancellor. 

Suit by the United Fidelity Life Insurance Company against Hosea Taylor, 
Administrator. From an adverse decree, plaintiff appeals. 

Affirmed. 

This suit was instituted in the chancery court of Boone county to cancel two 
life insurance policies issued by the appellant company to J. Bervin Griffis, now 
deceased, both originally made payable to his estate and dated February 14, 1933, 
one for $2,000 and the other for $1,000. 


Immediately upon the delivery of the policies application was made by the 
insured to change the beneficiary in the policies from his estate in the $2,000 
policy to his wife, Mrs. Effie Griffis, and in the $1,000 policy to his sister, Mrs. 
Arah Griffis Taylor, wife of the appellee, Hosea Taylor, administrator herein. 
Insured died on April 1, 1933, while this application for change of beneficiaries 
was pending in the home office of the company at Dallas, Tex.; and the com- 
pany, without having knowledge of insured’s death, made the substitution of 
beneficiaries on April 4, 1933, four days after the death of the insured. 

It was alleged that the policies were void and should be canceled because 
of deceit and fraud perpetrated on the company by misrepresentations contained 
in the application as to the condition of the health of the insured. That the 
policies were void and never legally effective because of the fact that they were 
delivered to the insured when he was in desperately ill health in violation of the 
provisions of said policies. And finally whether or not the attempted change 
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in beneficiaries under the policies, made by the insured and approved by the 
company after his death, was valid in the event the court should find said policies 
to be in force, and to whom should the amounts thereof be payable. 

The answer of the administrator denied the allegations of the complaint that 
the deceased was afflicted with the diseases, or any of them, at the time of the 
making of the application, that he knew of same or withheld the facts from said 
company for the purpose of inducing them to enter into said contract. Denied 
also that “he knew he was not in good health and purposely concealed any facts 
from the plaintiff, but on the contrary says that he stated to the agent of the 
plaintiff a full history of his physical condition; denied that plaintiff was misled 
or deceived or defrauded in the execution of said contract, and that the same are 
vaid or should be canceled, but on the contrary says that plaintiff accepted said 
policy and the premiums paid thereon through its agent with full knowledge of 
deceased's true physical condition.” Asked for the statutory penalty and attorney’s 
iee, and prayed judgment for the face of the policies. 

The beneficiaries to whom the policies were made payable after the death 
of the insured, also filed answers adopting the answer of the administrator and 
asking for judgment. 

The chancellor found: “From all the pleadings and the testimony in the cause 
that the plaintiff brought this action to cancel said policies of insurance upon 
the ground that the same were procured through fraud and fraudulent represen- 
tations made by deceased, J. B. Griffis; that said allegations are not supported 
by the evidence; that insured truthfully answered all questions asked him by the 
agent of the company who filled in the application as he thought best after 
obtaining full information of the real facts within the insured’s knowledge and 
from the insured; that the insured signed the application without reading it and 
without knowledge that correct answers had not been written that therefore the 
plaintiff wholly failed to establish fraud on the part of the insured. * * * As to 
the delivery of the policy at the time when insured was in good health there is 
no showing in the record that he was in any worse condition when the policy 
was delivered than at the time of the making of the application.” From this 
decree, the insurance company has appealed. 

\W. P. Strait, of Morrilton, for appellant. 

J. Lloyd Shouse, of Harrison, for appellee. 

Kirsy, Justice (after stating the facts as above). 


The chancellor found that there was no collusion or conspiracy between the 
insured and the company’s agent, who filled in the application for the insur- 
ance, to make false or fraudulent representations; that all of the questions asked 
by the agent were truthfully answered by the insured; that the agent filled in 
the answers in the application after receiving full information and according to 
his own judgment about what it should disclose after obtaining information of 
the real facts from the insured, who signed the application without knowledge 
that the answers had not been correctly written, if such were not the facts; 
aud, after a careful examination of the record, these findings of the court 
cannot be said to be contrary to the preponderance of the testimony. 

The court also found, with reference to the delivery of the policies when 
the insured was in good health, that no showing was made in the record that 
he was in any worse condition then than at the time of the making of the 
application; and the testimony supports this finding, one of the physicians 
stating that insured appeared to be in as good health then as when the application 
was made. 

It was not shown that the insured made false representations to the agent, 
who persistently solicited the business, nor that he did not answer every question 
truthfully telling the agent his physical condition, as was contended. He told the 
agent during the course of making out the application that Dr. Blackwood had 
given him a very alarming report about his condition, but that another physician 
gave him an opposite opinion, although the last doctor said he was still suffering 
trom the effects of the flu, and the names of both these doctors were given to the 
agent at the time. 


In addition to this information given in the application for insurance, the 
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company required its agent to make a confidential report, which he did and sent 
the company on February 14th, and at the same time it obtained a retail credit 
report on him and evidently these were relied upon fo some extent. 

The findings and decree of the chancellor herein are in harmony with our 
decisions in the cases of Old Colony Life Ins. Co. v. Julian, 175 Ark. 359, 299 
S. W. 366; American National Ins. Co. v. Hale, 172 Ark. 958, 291 S. W. 82; 
Old Colony Life Ins. Co. v. Fetzer, 176 Ark. 361, 3 S.W.(2d) 46; and Mid- 
Continent Life Ins. Co. v. Parker, 181 Ark. 213, 25 S.W.(2d) 10. The chancellor 
did not err in so holding. The decree is affirmed. 


SOVEREIGN CAMP, W. O. W. v. EASLEY. No. 4—3388. 
Supreme Court of Arkansas. March 5, 1934. 
Rehearing Denied April 2, 1934. 
69 Southwestern Reporter (2d) 273. 
1, INSURANCE 

Where beneficiary certificate issued in 1914 was surrendered in 1929 for new 
certificate which provided that it was effective as to payment period, values and 
provisions as of May 1, 1927, amount available under automatic premium-loan 
provisions must be calculated as if policy issued on May 1, 1927. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

2. INSURANCE. 

All provisions of beneficiary certificate must be construed together and if, 
when so construed, automatic advancements increase amount, insured should 
have benefit of it, so as to prevent forfeiture for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

3. INSURANCE. 

Facts held to show that, under beneficiary certificate issued in 1929, in substi- 
tution for certificate issued in 1914, and which provided that it should be 
effective as to payment period, values, and provisions as of May 1, 1927, there 
were sufficient funds available under automatic premium loan feature to prevent 
forfeiture of certificate, where insured quit paying premiums in August, 1930, 
and died March 29, 1933. 

Facts showed that insured at time of his death was in arrears for 30 
monthly premiums, which, with interest, amounted to $88.87, that loan 
value at end of third year would be $42.95, that payments up to August, 
1930, increased the cash value to $50.54, and therefore that cash values 
available to pay premiums exceeded amount due from the insured at the 
time of his death. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 


Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by Pearl Easley against the Sovereign Camp of the Woodmen of 
World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Arnold & Arnold, of Texarkana, for appellant. 

J. F. Quillin, of Texarkana, for appellee. 


ROBINSON v. NATIONAL LIFE & ACCIDENT INS. CO. No. 23629 
Court of Appeals of Georgia, Division No. 2. March 16, 1934. 
173 Southeastern Reporter 726. 

INSURANCE. 1 er 

Petition on policy allegedly substituted by insurer for policy on life of plain- 
tiff’s son with assurance that policy, although in name of another, would still be 
on son’s life, held insufficient because not showing plaintiff had policy of insurance 
on life of son at time of son’s death. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit by Dora Robinson against the National Life & Accident Insurance Com- 
pany. To review a judgment sustaining defendant’s oral motion to dismiss the 
petition, plaintiff brings error. 
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Affirmed. 

See, also, 44 Ga. App. 527, 162 S. E. 311. 

Ben C. Williford, of Atlanta, for plaintiff in error. 

Hendrix & Buchanan, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 4 

1. Suit was brought against the insurance company on an alleged policy of 
insurance on the life of James Robinson, the plaintiff alleging that in 1916 she 
procured from the defendant a policy of insurance on the life of her son, Ed 
William Walker, which she continued in force until 1922, when she married a 
man named Robinson. Thereupon the agents of the insurance company told 
plaintiff that it would be necessary for her to procure another policy of insurance 
and drop the old one, and that, because she had married, the new policy would 
have to be in the name of James Robinson, although it would still be on the life 
of her son, Ed William Walker. Who James Robinson was does not appear from 
the petition. It does not appear that he was one and the same person as Ed William 
Walker. Plaintiff does not allege that there was any fraud on the part of the 
agents of the defendant and that by reason of this fraud or by any mistake the 
policy was issued on the life of James Robinson, instead of Ed William Walker. 
The allegation that the agents informed her that the company would carry the 
insurance on Ed William Walker in the name of James Robinson is not sufficient 
to show that the policy was in fact on the life of Ed William Walker. Construed 
most strongly against the pleader, the allegations of the petition do not show that 
the plaintiff had a policy of insurance on the life of Ed William Walker at the 
time of his death in 1929. 

It follows that the court did not err in sustaining the defendant’s oral motion 
to dismiss the petition, in the nature of a general demurrer thereto. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


CODDENS v. CHICAGO NAT. LIFE INS. CO. No. 14777. 
Appellate Court of Indiana, in Banc. May 16, 1934. 
190 Northeastern Reporter 367. 
2. INSURANCE. 


Where term life policies provided that all premiums and benefits thereunder 
should cease when insured became 44 years of age, grace period for payment of 
premiums did not extend time within which term policies might be surrendered 
when insured became 44 and new policies procured. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

3. INSURANCE. 

Where term policies provided that all premiums and benefits thereunder 
should cease when insured became 44 years of age, but that term policies might be 
surrendered and new policies, dated concurrently with such expiration of term 
policies, procured, payment to agent nearly thirty days after insured became 44 
did not continue policies in force so as to render insurer liable for insured’s acci- 
dental death occurring shortly afterwards. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

4. INSURANCE. 

That beneficiary of term life policies was unable to find agent in his office until 
after policies had expired, and was consequently unable to take advantage of con- 
tinued protection clause, did not render insurer liable on ground that consumma- 
tion of plan had been prevented by it before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Appeal from St. Joseph Circuit Court; Dan Pyle, Judge. 

Action by Emma Coddens against the Chicago National Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Parker, Crabill, Crumpacker & May, George N. Beamer, and Woodson S. 

Carlisle, all of South Bend, for appellant. 
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Shively & Arnold, of South Bend, and Lee D. Mathias and E. R. Elliott, both 
of Chicago, Ill., for appellee. 

SMITH, Judge. 

This is an appeal from a judgment rendered against appellant upon a directed 
verdict in a suit to recover insurance upon the life of appellant’s deceased husband. 

The complaint was in two paragraphs which are substantially alike. The 
first paragraph seeks to recover for insurance under the terms of two insurance 
policies issued upon the life of one Adiel J. Coddens, husband of appellant, pay- 
able to the appellant as beneficiary upon what is termed a double liability for acci- 
dental death. 

On the 6th day of December, 1928, the appellant’s decedent took out two 
policies of life insurance with appellee which contained provisions designated as 
the “convertible clause” and the “continued protection clause.” These provisions 
become important in this decision and are as follows, the convertible clause reading: 

“The insured shall have the right to convert this policy, within five vears from 
the date of its issue, without medical examination, at the end of any anniversary 
date hereof, provided it is in full force and effect at date of written request for 
conversion, for a regular non-participating life or endowment policy of similar 
amount at the company’s then published rate for such policy, based on the age 
and occupation of the insured at the time of such exchange.” 


The continued protection clause reads: 


“All premiums and benefits cease under this policy upon the insured attaining 
the age of 44 years. However, upon receipt of this policy, together with the 
insured’s request for continued protection on a similar plan, the Company will 
issue a new policy dated concurrently with the expiration of this insurance. The 
monthly rate on this new policy will be Two Dolars ($2.00) and the benefits there- 
under will be commensurate with the increased premium and the advancing age of 
the insured, but shall not be renewable beyond age 55.” 


The first paragraph of complaint alleges that the insured became 44 years of 
age on the 5th day of November, 1929, and that said policies further provide “31 
days of grace without interest shall be allowed in the payment of any premiums 
after the first, during which time this policy shall remain in force.” The com- 
plaint further alleges that the deceased met his death as the result of an accident 
on the 5th day of December, 1929, through external, violent, and accidental means 
while hunting; that his gun was accidentally discharged, injuring him so that he 
died a very few minutes thereafter: that, on the 2nd day of December, 1929, within 
the 31 days from the date when the insured had reached the age of 44 years, 
appellant paid to an agent of appellee the sum of $10 and surrendered the two 
policies, and thereby continued in force these policies under the clause above 
quoted, called the “continued protection clause”; that, after the death of the 
appellant’s insured, appellant demanded of appellee an extension or new policies, 
and received a letter from appellee stating that the application for the insurance 
was received on the 7th day of December, 1929, and that no policy of insurance 
was issued to the insured within his lifetime; that, prior to the time that the 
insured reached the age of 44 years, he received a letter from appellee reminding 
him that the policies of insurance expired on his reaching 44 years of age, and 
advising him that he had the privilege in said policies to continue the protection 
on a similar plan at the rate of $2 per month, and directing him to take his policies 
and surrender them to the agent of the insurance company in the city of South 
Bend, and pay the increased premium rate, and that the insurance would be con- 
tinued as said clause provided; that appellant went to the office of the agent in 
South Bend several times, but did not succeed in finding the agent in the office 
until the 2d day of December, 1929, when she surrendered the policies and paid him 
$10; that, by reason of the facts aforesaid, the appellee is indebted to the appellant 
in the sum of $4,000, together with interest; that the only reason the insured and the 
appellant failed to surrender the two policies of insurance to appellee’s agent prior 
to December 5, 1929, and pay the premium on the continued insurance was because 
appellant and her husband were unable to locate appellee’s agent without fault on 
their part, although they made diligent efforts to do so. 7 

The second paragraph of complaint alleges the same state of facts as the first, 
except it charges that the insured received a letter from the appellee after the 
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time he had reached the age of 44 years, notifying him that his said policies of 
insurance had expired because of his reaching that age. The other allegations 
of this paragraph of the complaint are the same as the first, except that the appel- 
jant prays damages in the sum of $4,000. 

Both paragraphs of complaint proceed upon the theory of a recovery under 
the clause in the policy known as the “continued protection clause.” 

The issues were closed upon these two paragraphs of complaint by an answer 
in general denial. 

The cause was submitted to a jury for trial, and, at the close of all the evi- 
dence in the case, the appellee moved the court to direct a verdict for it, which 
motion was sustained and the court instructed the jury to return such verdict. 
Appellant reserved proper exceptions and, within the time, filed her motion for a 
new trial which was overruled, this action being the only error assigned. 


The grounds set forth in the motion for new trial which properly present the 
questions are: (1) The verdict of the jury is contrary to law; (2) the verdict of 
the jury is not sustained by sufficient evidence; (3) the court erred in giving the 
defendant’s instruction numbered 1 at the conclusion of the evidence, being the 
binding instruction directing the verdict for appellee. 


These grounds in the motion for new trial present the question of whether 
there is any evidence under the issues as formed, or evidence from which any 
legitimate inferences could be drawn, to warrant the submission of the cause to 
the jury. 

[1] A peremptory instruction should be given only where there is a total lack 
of evidence upon some material issue; or where there is no conflict and the evi- 
dence is susceptible of only one inference, and that inference is favorable to the 
party asking the instruction. Gulbranson v. Hart et al. (1929) 90 Ind. App. 171, 
177, 168 N. E. 483; Cleveland, etc., Railway Company et al. v. Gossett, Adm’x 
(1909) 172 Ind. 525, 87 N. E. 723. 

The evidence in this case shows that the appellant, upon the receipt of the 
letter from the appellee notifying the insured that he could obtain the benefit 
from continued protection by taking these two policies to the office of the agent 
in South Bend, surrendering the same, and paying the extra premium as provided 
therein, took the policies and went to the office as indicated in the letter; that 
appellant does not know whether she went before November 5, 1929, the date 
insured would be 44 years of age, or after, but that she went several times, and 
in each instance could not find the agent of the company there; that finally on 
the 2d day of December, 1929, she again went to the office of the agent of the 
appellee, and found one McDonald, the agent, and surrendered the policies to him, 
and gave him $10; that he gave her a receipt therefor, and said that he did not 
have anything with him, but that it could be fixed up later, just as soon as he 
got hack to the office; that the office was locked at the time; that appellant told 
him she had been there so many times “that the thirty days was almost up,” and 
that she would like to take care of it; that her husband had received a letter 
from the insurance company before she came to the insurance office, but it had 
been destroyed; that this letter said that the policies could be renewed and that 
she should go to the South Bend agency to do it; and that is why she came there 
a number of times as directed in the letter, but did not find the agent there. The 
evidence further shows that she stated, on the day she surrendered the policies 
and paid the $10, “I told him I was there to see him (meaning the agent) about 
renewing the policies just as they said, that I had been there several times, and 
that if I could not get somebody there my thirty days would be up, and I would 
not get any insurance any more. He said he would look after it and signed the 
receipt immediately”; that the agent also told her that the policies would be in 
elect as soon as he gave the receipt. The appellant further said that, when she 
gave him the policies and the $10, the agent said he did not have the right kind 
ot receipt with him, but he had a receipt that would do just as well. 

On cross-examination, appellant testified that she told the agent she wanted to 
renew the policies and get an extension as they had told her; that the agent had 
said, “Very well,” and she asked him what kind of insurance it was, and told 
him they had been paying in and would like to keep it up; that he said they 
would fix it up right away and told her she would have to pay $32 per thousand 
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with $1.50 extra for double indemnity, and that she would have to pay six 
months in advance; that she then told the agent that she had only $10 with her 
but, when the policy came back, she would give him the balance. Appellant 
further testified that the agent told her that the new form of policy would be a 
“whole life paying every six months”; that she “thought the insurance extended 
right on; that is the way I understood it”; that nothing was said to her about 
a medical examination or about Mr. Coddens’ (the insured) “attaining the age 
of 45.” 

On December 12, 1929, after the insured’s death, appellant wrote to appellee a 
letter in answer to one she had received, in which she said: 

“In regard to this letter, I know that these two policies terminated at Mr. 
Coddens 44th birthday but didn’t you send Mr. J. E. McDonald a letter telling 
him I was allowed to take out a life benefit policy on my husband? Well it is 
to that policy that I am referring. I have a receipt that I took out insurance 
tor him so will you be so kind and look that up for I do think I am entitled to 
his insurance and need it very badly.” 

Policies of insurance were introduced in evidence containing the clauses 
above referred to, ann, in addition, containing a clause which provided that the 
appellee promised and agreed to pay $1,000 to the appellant as beneficiary of 
the insured “within the term of 12 months from the date of the issue hereof.” 
These policies were dated the 6th day of December, 1928. They contained this 
further provision: 

“If, after the first policy year, life payments of $1 per month in advance be 
continued, the insurance hereunder will be automatically renewed from year to 
year for one year periods. No premiums will be accepted on this policy and 
no benefits:shall be payable hereunder after the 44th anniversary of the insured’s 
birthday.” 

This is the substance of all the evidence most favorable to appellant. 

2, 3] On the assumption that appellant was attempting to renew the policies 
and obtain the continued protection provided in the clause heretofore quoted, 
the evidence shows that she did not actually surrender the policies or make any 
payment of any further premiums until the 2d day of December, 1929, which 
was nearly 30 days after the insured had reached the 44th anniversary of his 
birthday. 

Appellant contends that the period of 31 days’ grace provided for in the 
policy permitted her to pay the premium within that time, and that she so made 
the same and surrendered the policies. 

The policies provided that the 31 days of grace should be allowed in the 
payment of any premiums after the first, and that the policy should be in force 
during that time. However, the contract provided that no premiums would be 
eccepted and no benefits would be payable after the 44th anniversary of the 
insured's birthday. This period of grace could not extend beyond the life of the 
contract, for it was a contract from year to year, and automatically ceased at 
the end of each year unless renewed under the terms thereof. So it could not 
be said that the payment made after the life of the contract, and after it had 
expired, and within the 31 days’ grace period above mentioned was in compliance 


therewith, and thereby gave to the insured the benefit of the continued protec- 
tion clause. 


[4] Appellant further contends that she made an effort to pay the premium 
and to surrender the policies and secure the continued protection thereunder, 
but the appellee prevented her from making the payment; and that her failure 
to pay before the policy expired was through the fault of the appellee; and that, 
therefore, the policies were still in force. Appellant cites as authority Crites v. 
Capital Fire Ins. Co. of Lincoln (1912) 91 Neb. 771, 137 N. W. 847, Manhattan 
Life Ins. Co. v. Warwick (Virginia 1870) 20 Grat. 614, 3 Am. Rep. 218, and Corpus 
Juris 32, p. 1306, § 542. 


None of these authorities support the proposition as contended for by appel- 
lant. The rule laid down by Corpus Juris is that where the insured can establish 
reasonable excuse for nonpayment of the premium based upon the conduct ot 
the company, the policy will not be regarded as forfeited. There is no evidence 
in this case disclosing any conduct on the part of the appellee which prevented 
appellant from paying the premium and surrendering the policies and obtaining 
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the continued protection. The most the evidence discloses is that the appellant 
went to the office of the agent of appellee several times and did not find the 
agent in. She does not say what time of day she went, whether during office 
hours, or whether the office was open or closed. That she went to the office 
at times when the agent was not in cannot be said to be such conduct on the 
part of the company as prevented her from making the payment. 

In the Crites Case, supra, a note had been given for the payment of a fire 
insurance premium which became due on the Ist day of September of a certain 
year, and was sent to the home bank of the maker for payment. The policy 
provided that, if the note was not paid at maturity, the insurance would cease. 
The evidence showed that the maker went to the bank at 8 o'clock in the morn- 
ing, as it had been the custom of the bank to open at that hour; that he waited 
for a half hour, andthe bank did not open, but he was compelled to leave in 
order to complete a job of threshing; that, on that night, between 10 and 11 
oclock, the threshing machine, which was covered by the insurance policy, 
burned. The court held that the insured had used due diligence to pay the note 
at the place selected by the insurance company, and that he had the whole day 
in which to make such payment; that he having used reasonable diligence to pay 
the note on the day it was due, and the fire having occurred before the day 
ended, and before presentment, the policy was still in force. This case presents 
a different situation than the instant case, which is readily distinguished there- 
trom. 

The Manhattan Life Insurance Company Case, supra, is not in point with this 
case. One Corbin Warwick had insured one William Sidney Warwick, who was 
his creditor, for $10,000. In passing upon the question, the court said that the 
policy was an entire contract continuing for the life of the insured, and not from 
year to year. When the premium became due in July, 1862, Warwick called upon 
the agent of the company to whom he had made all previous payments, and offered 
to pay it, but the agent declined to receive it, stating that the company required 
the premiums to be paid in New York. The premium was not paid and the in- 
sured died soon thereafter. The court held the company liable upon the theory 
that the company refused to receive the payment and had hindered and prevented 
the party obligated from paying the same. 

In the instant case, the contract was from year to year, and it had expired 
several days prior to the actual payment. There is no evidence that the agent or 
the appellee or any one on its behalf refused payment of this premium. 

It is admitted that the premium for the continued protection was not paid to 
the agent until after the policy had expired by its own limitation. 

There is some contention between the parties as to the theory upon which the 
complaint proceeds. We think we have stated the correct theory and that the evi- 
dence fails to show any liability on the part of the appellee. 

There being no evidence that appellant paid the premium under the continued 
protection clause of the policies when due, or that she was hindered or prevented 
by appellee from paying the premium within the time provided by the contract, 
there was no insurance in force at the time of the death of the insured, and hence 
no liability upon the appellee. 

The court did not err in directing a verdict for appellee. There is sufficient 
evidence to sustain the verdict as directed by the court, and the same is not con- 
trary to law. The motion for a new trial was properly overruled. 

Judgment affirmed. 


COLUMBIA LIFE INS. CO. v. PERRY’S ADM’X. 
Court of Appeals of Kentucky. Feb. 13, 1934. 
68 Southwestern Reporter (2d) 393. 
4. INSURANCE. 


Where evidence in action on insurance policy tending to rebut statutory or 
common-law presumption of death by reason of absence is circumstantial, ques- 
ton of death is for jury (Ky. St. § 1639). 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


S 


_ Appeal from Circuit Court, Kenton County, Criminal, Common Law, and 
Equity Division. 
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Suit by John Perry's Administratrix against the Columbia Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Rouse & Price, of Covington, for appellant. 

James R. McGarry and Joseph P. Goodenough, both of Covington, for appellee, 

CreEAL, Commissioner. 

Mrs. Cecelia Perry, adniinistratrix of the estate of John Perry, deceased, has 
recovered judgment for $1,000 against the Columbia Life Insurance Company, and 
the latter is appealing. 

It is made to appear in the record that in July, 1923, the Young Men’s Mutual 
Life Association of Cincinnati, Ohio, issued a $1,000 policy on the life of John 
Perry; that thereafter in September, 1931, the Columbia Life Insurance Company 
of the same city issued an insurance policy, whereby it assumed the insurance risk 
under the policy theretofore issued by the Young Men’s Mutual Life Association. 

Cecelia Perry, wife of insured, who was named beneficiary in the policy, insti- 
tuted this action in the Kenton circuit court on July 14, 1932, seeking to recover on 
the policy and as a basis for her recovery alleged that on or about the 5th day of 
July, 1924, John Perry left the state of Kentucky and has never returned and that 
nothing whatever has been heard from him by his friends, acquaintances, or rela- 
tives since his departure nor have they received any intelligence concerning him; 
that his family relations were pleasant and happy and there was apparently no 
cause for a desire on his part to have those relations cease; that diligent effort had 
been made to locate him but to no avail; that she has made demand upon the 
company for the principal sum. of the policy but payment has been refused. She 
asked for judgment declaring insured to be dead and that she recover of appellant 
the sum of $1,000. 

The company, by answer, admitted the allegations with reference to the issu- 
ance of the policy and the terms and conditions thereof, but denied all allegations 
relative to the absence of insured. 

In a second paragraph it affirmatively pleaded the provision of the policy with 
reference to notice and proof of death and alleged that proof of the death of 
insured had not been made in compliance with such provision. In an amended ans- 
wer, appellant set up a divorce action instituted by Cecelia Perry against John 
Perry, where he was brought before the court on constructive process and in which 
judgment was entered on May 11, 1928, granting her a divorce and adjudging a 
restoration of property as provided by statute. It alleged by reason of this judg- 
ment, plaintiff was without right or authority to collect any of the proceeds of 
the policy sued on 


Thereafter Mrs. Perry filed an amended petition alleging that on November 
1932, she had been appointed administratrix of the estate of John Perry and 
filed therewith a certified copy of her appointment and it was ordered that the 
action proceed in her name as such administratrix and that the answer theretofore 
filed be taken as the answer of appellant to her petition as administratrix. It was 
further ordered that the affirmative allegations of the answer stand controverted of 
record. On the issue thus made, trial before a jury resulted in a verdict and judg- 
ment as above indicated. 


2? 


Three grounds are urged for reversal, namely, (1) that the court erred 
overruling appellant’ s motion for a directed verdict in its favor; (2) that the in- 


structions given were erroneous; and (3) that the verdict is against the weight of 
evidence. 


[1-5] The evidence of Mrs. Perry and a number of witnesses ep eget 
her is to the effect that John Perry left home at the time alleged in the petition 
and that his wife and friends and acquaintances have heard nothing whatever from 
him and have had no information concerning him or his whereabouts, although 
diligent inquiry had been made through them and through prominent lodges of 
which he was a member. One child was born to Mr. and Mrs. Perry before he 
left home and another was born about 2 months thereafter. It is further in evi- 
dence that his family relations were pleasant and there is nothing to indicate a 
reason for a desire to leave his family or to indicate a necessity for his leaving. 

Mrs. Laura Spitler testified that she met John Perry in 1918 and saw him quite 
frequently thereafter and that they were engaged to be married but for some rea- 
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son the engagement was broken; that in the summer of 1932, while waiting for a 
stop light at Sth and Vine to change, she saw insured driving an automobile. Will- 
iam Keller and his wife, Goldie Keller, both testified positively that they had seen 
insured and talked with him in Cincinnati, in June, 1932. Mr. Keller testified 
that on that occasion he talked with him two or three hours and that insured re- 
turned again the next day and he was with him for about an hour. The evidence 
of these three witnesses is uncontradicted and they stand unimpeached. 

Section 1639, Kentucky Statutes, reads: 

“If any person, who shall have resided in this state, go from and do not re- 
turn to this state for seven successive years, he shall be presumed to be dead, in 
any case wherein his death shall come in question, unless proof be made that he 
was alive within that time. 

In the case of Hill’s Adm’x v. Metropolitan Insurance Co., 240 Ky. 172, 41 
S.W.(2d) 935, 936, it is said that the quoted section of the statute does not abro- 
vate the common-law rule on the same subject and in the course of the opinion the 
common-law rule, as quoted from Mutual Benefit Life Insurance Co. v. Martin, 
108 Ky. 11, 55 S. W. 694, 21 Ky. Law Rep. 1465, is said to be that “after the lapse 
of seven years without intelligence concerning the person, the presumption of life 
ceased, and the burden of proof devolved on the other party to show that he was 
alive.” 

Unquestionably the evidence for appellee is sufficient to raise the presumption 
of death under either the statute or the common-law rule. This much is practic- 
ally admitted by counsel for appellant, but the presumption of death either under 
the common law or as created by the statute ps not arise until the full period 
of seven years has elapsed, War Fork Land Co. v. Carr, 236 Ky. 453, 33 S.W.(2d) 
308, and then the presumption is rebuttable, Mutual Life Insurance Co. v. Martin, 
supra. If the evidence of absence is sufficient under the statute or common-law 
rule to raise a presumption of death, the burden of proof then shifts, and where 
there is circumstantial evidence tending to rebut the presumption, a question is 
made for the jury. 


There are countless authorities dealing with the presumption arising under the 
common law or a similar statutory rule, but in comparatively few instances have 
courts heen called upon to determine the effect of positive, direct, and unimpeached 
evidence that the absentee was seen in life within the seven-year period as against 
the negative character of proof required to raise the presumption or inference of 


death. And this is the first time that precise question has been presented to this 


court. Except in the few isolated instances indicated, the proof relied upon to 
rebut the presumption like that offered to establish it has been purely circumstantial 
or has consisted of rumor and unauthenticated report, thus equaling in dignity and 
quality the character of evidence required to raise the presumption of death. 


Necessarily in such circumstances it is for the jury to determine the weight and 
effect to be given the conflicting evidence. 


The rule here invoked is in effect a limitation upon the more comprehensive 
an universal rule that the continuance of life of a person to the common age of 
man will be assumed in the absence of sufficient proof to = contrary. 8 R. C. L. 
107. It is but a rule of evidence (War Fork Lend Co. v. Carr, supra) and at best 
is but a presumption “adopted as a convenient and necessary substitution for proof 
in order to avoid a deadlock in business affairs.” Spiltoir v. Spiltoir, 72 N. J. 
Eq. 50, 64 A. 96, 98. 

The case of Lemire v. National Life Association, 194 Iowa, 1245, 191 N. W. 
67, was an action on a life policy where the insured left his home and had not re- 
turned and the testimony for plaintiff showed that nothing had been heard from 
him for a period of- seven years. Witnesses introduced by the insurance company 
testified to having seen insured within the seven-year period. Their evidence was 
uncontradicted and they were not impeached. The court, in reversing a judgment 
in favor of the wife on the policy, held that a motion for a directed verdict in fa- 
vor of the insurance company should have been sustained. However, it should be 
noted in passing that shortly after insured disappeared, his wife moved to another 

‘tate and never returned, nor made inquiry of persons who would likely know of 
his whereabouts. 


In Thomas v. Thomas, 19 Neb. 88, 27 N. W. 84, 87, there was offered in re- 





4i4 The Insurance Law Journal, Vol. 83 {[Aug.. 1934 


buttal of proof to establish presumption of death the evidence of several uncon- 
tradicted and unimpeached, disinterested witnesses that he was seen alive during 
the seven-year period. In the course of the opinion it was said: 

“Nevertheless, had he remained away for seven years without having been 
heard of there or elsewhere, so far as known, by the cold rule of law the pre- 
sumption of his being still alive would cease. But here we have the testimony of 
several uncontradicted and unimpeached disinterested witnesses that he did return, 
and was séen in life within considerably less than seven years prior to the date 
of the marriage of the defendant with the plaintiff.” 4 

It was held that there was no evidence to sustain a finding that the absentee 
was dead. 

In the case of Smith v. Smith, 49 Ala. 156, the presumption was sought to be 
established by affidavits of witnesses who had no interest in the absent person, be- 
ing neither relatives nor members of his family. It was held that their evidence 
was overcome and destroyed by the testimony of one credible witness who was ac- 
quainted with the absentee and knew his handwriting and had received a letter 
from him within the seven-year period. : 

It will be noted that under the provisions of the quoted section of the statute, 
the presumption of death will prevail “unless proof be made that he was alive 
within that time.” 

Here we have three witnesses who, according to their evidence, could not have 
been as mistaken as to his identity and who testified that they saw insured in Cincin- 
nati just across the river from his former home within the seven-year period of his 
record discloses, they are disinterested. In the light of the authorities cited and 
the manifest purpose of the statute as indicated by the proviso, there is no escape 
from the conclusion that the testimony of these three witnesses completely over- 
came and destroyed all evidence upon which to base a presumption of the death 
of insured. It follows therefore that the court erred in not sustaining appellant's 
motion for a directed verdict in its favor. All other questions are reserved. 


Judgment reversed and cause remanded for a new trial and for proceedings 
consistent with this opinion. 


PRUDENTIAL INS. CO. OF AMERICA v. BROUGHTON. 
Court of Appeals of Kentucky. Feb. 23, 1934. 


68 Southwestern Reporter (2d) 782. 
1. INSURANCE. 
Evidence established that applicant for life policy was not in sound health on 
date of application; hence insurer was not liable upon his death before policy was 


issued. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Boyd County. “ 

Action by Lettie Broughton against the Prudential Insurance Company ot 
America. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

R. W. Keenon, of Lexington, and Vinson & Miller, of Ashland, for appellant. 


P. H. Vincent, of Ashland, for appellee. 
Hosson, Commissioner. 


The Prudential Insurance Company, on August 18, 1932, agreed to insure the 
life of Kenneth Broughton in the sum of $357 in consideration of weekly pay- 
ments of 35 cents. The first payment was made on that day, and the company de- 
livered a receipt which, among other things, read as follows: “It is understood and 
agreed that there shall be no liability on the part of the Company on account of 
this payment unless and until it shall issue a policy, except that if death occur 
after the date hereof and of the application from which this receipt is detached 
and prior to the issue of such policy, payment of the amount thereof in accordance 
with and subject to the conditions and agreements therein contained shall be made, 
provided the insured was in sound health on the date of the application.” 

Kenneth Broughton died on August 29, 1932, and this suit was brought to re- 
cover the insurance. The policy had not been delivered. The company by its ans- 
wer set up the above provision of the contract, and alleged that the insured was 
not in sound health on the date of the application. The issues were made up. On 
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a trial before a jury, there was a verdict and judgment for the plaintiff. The de- 
fendant appeals. ; 

[1] The plaintiff showed on the trial, by members of the family and some of 
the neighbors, that Broughton appeared in good health; that he was going around 
and driving his car, and they saw nothing wrong with him. But it was admitted 
that he had been in a hospital at Ironton, Ohio, for ten days, shortly before the 
application for insurance. The defendant showed by Dr. W. F. Marting, the phy- 
sician at the Marting Hospital in Ironton, Ohio, that on July 18 Broughton was ad- 
mitted to the hospital and remained there until July 27; that he had an acute flare- 
up of an old, chronic Bright’s disease, also an acute exacerbation of myocarditis, 
which is an inflammation of the heart muscle; that these troubles were old, and in 
his judgment there was no cure for either disease. The defendant also showed by 
Dr. E. C. McGhee, a physician at Ashland, who was called to see Broughton on 
July 28, 1932, that he found him lying in bed suffering from an acute flare-up of © 
an old, chronic Bright’s disease; also an acute flare-up of heart trouble, both in- 
curable diseases, and that Broughton, in his judgment, could not have been in 
good health after that time. Dr. W. L. Gambill, a physician at the King’s Daugh- 
ters’ Hospital at Ashland, testified that he was called to see Broughton on August 
25, 1932, at the King’s Daughters’ Hospital; that he had an organic heart lesion. 
His heart compensation had ruptured; in other words, failed to the extent where 
it could not function properly. He testified that in his judgment it would not be 
possible for a man having that condition of the heart and other organs to have 
been in sound health a week prior. He examined him thoroughly. 

There was no other medical testimony, and no other facts were shown. By 
the terms of the writing, the insurance took effect, provided the insured was in 
sound health on the date of the application. From the testimony of the three 
doctors it is clear that Broughton was not in sound health on August 18, for 
neither Bright’s disease nor the form of heart trouble which he had take the 
form shown by their testimony in a few days. In the recent case of Metropolitan 
Life Insurance Co. v. Crawford’s Adm’x, 244 Ky. 730, 51 S.W.(2d) 926, 927, on 
very similar evidence, the court said: “All that this evidence shows is that Craw- 
ford was apparently a strong man, and took considerable exercise in hunting foxes, 
and as he fell and died from the effect of such exercise on his heart, there is ab- 
solutely no basis for the assumption that either his appearance or his ability to 
take exercise indicated that he was not suffering from heart disease. We are 
therefore constrained to hold that the evidence referred to did not tend to contra- 
dict the evidence of the physicians that Crawford was suffering from a mitral 
lesion of the heart. That being true, he was in unsound health on the date of the 
policy, and appellant’s motion for a peremptory instruction should have been sus- 
tained.” 

Under the facts here, the court should have instructed the jury peremptorily 
to find for the defendant. 

{2} The court should have sustained the objections of the defendant to the 
testimony of Lettie Broughton as to all matters and transactions with her husband. 
Prudential Insurance Co. v. Hodge’s Adm’r, 232 Ky. 44, 22 S.W.(2d) 435. 

Appeal granted. Judgment reversed, and cause remanded for further proceed- 
ings consistent herewith. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. MERLOCK. 
Court of Appeals of Kentucky. Jan. 16, 1934. 
As Modified on Denial of Rehearing March 20, 1934. 


69 Southwestern Reporter (2d) 12. 
1. INSURANCE. 
Former employee suing for disability benefits, under employer’s policy covering 
employees, must establish by competent, relevant evidence that he was totally, 
permanently disabled by disease commencing before discharge. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE. 
Former employee’s action for disability benefits, under employer’s policy 
covering employees, weld properly submitted to jury on conflicting evidence. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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4. INSURANCE. ree : 

In former employee’s action for disability benefits, under group policy of 
employer, insurer repudiating liability waived all of its elections as to time of 
payment. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

5. INSURANCE. 

If coal miner was unable to follow his occupation as such because of heart 
disease, there was “total disability’ within meaning of employer’s group policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. wn 

If injury or disease of one seeking disability benefits under insurance policy 
may be corrected by treatment or materially decreased, claimant must exercise 
ordinary care in efforts to effect cure or to relieve himself. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Floyd County. " ’ : 

Action by Isaac Merlock against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Marshall Bullitt, R. Lee Blackwell, and Bruce & Bullitt, all of Louisville, 
and Howard & Mayo, of Prestonsburg, for appellant. 

Kirk & Wells and Z. Wells, all of Paintsville, for appellee. 

RICHARDSON, Justice. 


The determinate question is whether Isaac Merlock, on March 20, 1932, was 
“totaly and permanently disabled by disease and will thereby presumably be con- 
tinuously prevented for life from engaging in any occupation or performing any 
work for compensation of financial value,” within the meaning of this phrase, as 
it is used in the policy of insurance here involved. Merlock was a coal miner for 
25 or 30 years, working at the various types of work inside and outside of mines. 
On March 20, 1932, and for some time prior thereto, he was in the employment 
of the Inland Steel Corporation of Delaware, which was engaged in operating 
coal mines. E. R. Price was its superintendent at Wheelright. Its mine, at which 
Merlock was employed, did not operate regularly on account of conditions of the 
coal industry. According to the records of the corporation, during the month of 
November, 1931, the mine operated 21 days. During that time Merlock worked 
19 days. His earnings were $79.40. During the month of December, 1931, the 
mine operated 7 days; Merlock worked 11 days (inside and outside) ; his earnings 
for that period were $39.63. In the month of January, 1932, the mine did not 
operate. Merlock, however, worked for the company 9 days, and earned $27.36. 
In the month of February, 1932, the mine operated one day; Merlock worked 
4 days and earned $11.68. In the month of March, 1932, until the day Merlock 
left the employment of the company, the mine operated 7 days; Merlock worked 
7 days, and earned $17.10. 

During these months Merlock “loaded 14 or 15 tons a day.” G. C. Sutherland 
werked with Merlock. He says that Merlock was “a good workman,” and “all 
the men wanted to work with him.” He saw him load “trucks, unload slate out ot 
the mine, and move heavy timber.” “He was a leader of the gang.” John Hendrick 
was a brakeman at the Inland Steel Corporation’s mine. His duty was “to pass 
up the motors.” He was a brakeman where Merlock did his loading and saw 
Merlock load 12 to 14 tons a day. 


The general condition of business became such that it was deemed proper by 
the Inland Steel Corporation to reduce the number of its employees. In doing so, 
it undertook to retain all married men and those with dependents. On March 20, 
1932, in accordance with this policy, it laid off about 60 or 70 men, leaving pos- 
“bly one or two single men (who were supporting a mother or a sister). Mer- 
leck was unmarried, with no dependents. Of the number discharged he was 
inciuded. While engaged in his work the heart trouble, of which he now com- 
plains, was not apparent to the inmates of the home at which he boarded, nor 
to his fellow servants. It was the custom of the Inland Steel Corporation to have 
its ‘employees undergo a physical examination at stated periods. Dr. John Bailey, 
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residing at Wheelright, was its physicial who conducted such examinations. On 
November 6, 1931, while engaged in making regular physical examinations of its 
employees, he. examined Merlock, and observed that he was a man “of good 
physique, around’ 40 years old, well nourished, and normal in every respect, except 
he had a murmur in the aorta valve, which could be heard in the region of the 
heart,” but “it was not a condition that would prevent him loading coal or doing 
work around the mine,” nor “impair his efficiency or ability to engage in such 
work.” In November he administered to him the Wasserman test, which showed 
four plus. Contrariwise, Merlock testifies that after he was examined by the cor- 
poration’s doctor he was “cut off of the payroll” and given the information that 
he was not to get “another shift in the mines” on account of his heart. He claims 
that his heart had been giving him trouble for 2 or 3 months before he quit work 
and that the affected condition of his heart during that time was about the same 
as it was at the time he testified herein. To support his testimony, he introduced 
Drs. Picklesimer, Wells, and Castle. They examined him on April 5, 1932. They 
agree that their examinations disclosed a diseased heart, “somewhat enlarged with 
murmurs in at least three valves (called leaking heart), blood gushing back in 
the heart”; that owing to the condition of his heart “it beat 
“smothering spells,” and “temporary heart failure”; i. e., “the heart would dilate 
and jall.” It was their judgment he was unable to do any kind of work and 
death might result even “by climbing stairs’; that his heart disease was perman- 
ent. Dr. Stephens and Dr. Bailey examined him after April 5, 1932. Dr. Stephens 
details his examination in this language: “Briefly the patient was fairly well 
developed, weighed 138 pounds, eyes normal, never complained of his eyes, teeth 
all right, except a few fillings, no teeth abscessed or connected with any pus or 
any teeth that threw off any poisons, tonsils normal, so was his throat. The 
examination of the abdomen was negative, no masses or tumors nor hernia or 
rupture. Nothing there to indicate a diseased condition, but he did have a diseased 
heart. He had what is called diseased aorta, or murmur, and a leak in the tricuspid 
vaive of the heart. This murmur was moderately well divided, could be plainly 
heard in the pulmonary area, the middle part of the chest. The murmum was not 
discernible under his arms, or that portion of the chest, no swelling indicated, no 
decomposition. He had some slight enlargement of the heart. * * * I am 
positive he has leakage of the heart, no swelling of the feet or legs, his carriage, 
gait and posture seemed normal as far as I could tell.” It was the opinion of 
Drs. Bailey and Stephens there was nothing in the condition of Merlock’s heart 
that would necessarily or unreasonably disable him when engaging in normal 
labor or physical exertion. 


faster,” caused 


The record of Merlock’s work, the amount paid him therefor, the testimony 
of his fellow workmen, and his conduct in returning and seeking employment of 


the Inland Steel Corporation after his discharge in March corroborate Drs. Bailey 
and Stephens. 


The policy expressly provides that the insurance under it shall automatically 
cease “upon termination of the employee’s employment with The Inland Steel 
Corporation in the classes of employees insured thereunder without regard to the 
cause of such termination.” It contains this clause: “In the event that any employee 
while insured under this policy and before attaining the age of 60 becomes totally 
and permanently disabled by bodily injury or disease and will thereby presumably 
be continuously prevented for life from engaging in any occupation or performing 
any work for compensation of financial value, upon receipt of due proof of such 
disability before the expiration of one year from the date of its commencement, 
the Society will, in termination of all insurance of such employee under this policy, 
pay equal monthly Disability Installments, the number and amount of which shall 
be determined by the Table of Installments below: the number of installments 
being that corresponding to the nearest amount of each installment shall be 
adjusted in the proportion that the amount of insurance on such employee’s life 
bears to the amount used in the table in fixing the number of installments. The 
amount of insurance herein referred to shall be that in force upon the date on 
which said Total and Permanent Disability commenced.” 


{1] The fact Merlock, with 60 or 70 other employees, was discharged ori 
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March 20, 1932, and the reasons therefor, are neither denied nor disputed by any 
evidence in his behalf except inferentially. He does not deny categorically the 
testimony of his fellow employees or of the records of the company, showing the 
quantity and quality of work he actually performed prior to March 20, 1932. The 
decisive question is, not whether Merlock had disease of the heart, but whether 
at, and prior to, the time he was discharged on March 20, 1932, he was “totally 
and permanently disabled by disease and will thereby presumably be continuously 
prevented for life from engaging in any work of financial value.” It was incum- 
bent upon him to establish by competent and relevant evidence that he was totally 
and permanently disabled by heart disease and the disease commenced before his 
discharge, and will, presumably, continuously prevent him for life from engaging 
in any occupation or perform any work for compensation of financial value. Ohio 
National Life Ins. Co. v. Stagner, 231 Ky. 275, 21 S.W.(2d) 289; Doyle v. New 
Jersey Fid. & Plate Glass Ins. Co., 168 Ky. 789, 182 S. W. 944, Ann. Cas. 1917D, 
851; Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 39 S.W.(2d) 216, 217; John 
Hancock Mutual Life Ins. Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 
848; Henderson v. Continental Cas. Co., 239 Ky. 93, 39 S.W.(2d) 209. 

The language of the court in Travelers’ Ins. Co. v. Turner is strikingly per- 
tinent, wherein it is said: “In order to determine what merit there may be in 
this contention, it will be necessary only to consider the evidence for the appellee, 
and, if his evidence tended to establish that he was totally disabled while in the 
cmploy of the Louisville Milling Company, he was entitled to have his case sub- 
mitted to the jury, though the evidence for the appellant tended to contradict that 
for the appellee. In such state of case it would of course be for the jury to say 
what were the facts from the contradictory evidence adduced.. The question of 
what is total disability within the meaning of such a phrase in a life insurance 
policy must be considered from two angles which may be designated as those of 
quantity and quality. To what extent must an assured be disabled from doing 
anything before he can be called totally disabled? This is the angle of quantity. 
What line or lines of work must he be unable to perform to come within the 
terms of his policy? This is the angle of quality. In the instant case we have 
only the question of quantity. The decisions of our court bearing upon this propo- 
silion were reviewed and considered by this court in the case of Provident Life 
& Accident Ins. Co. v. Harris, 234 Ky. 358, 28 S.W.(2d) 40. In that case we pointed 
out how this jurisdiction had adopted the liberal construction doctrine which is 
to the effect that total disability does not mean absolute helplessness or entire 
physical disability, but rather an inability to do substantially or practically all 
material acts in the transaction of the insured’s business in his customary and 
usual manner. In that case we pointed out that the insured was doing himself, 
although helped at times, all the duties incumbent upon him, and because of that 
we held that he was not entitled to recover under his policy for total disability. 
The cases of Doyle v. New Jersey Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 
182 S. W. 944, Ann. Cas. 1917D, 851, and Ohio National Life Ins. Co. v. Stagner, 
231 Ky. 275, 21 S.W.(2d) 289, were cited. In the Doyle Case, because the insured 
did do substantially all the work he was accustomed to do before his accident, 
he was denied recovery, but in the Stagner Case he was allowed to recover 
because, although he was able at times to do fitfully some things he was sub- 
stantially and practically unable to do all the material acts in the transaction of 
his business. To the same effect are Hagman v. Equitable Life Assurance Soc. of 
U. $., 214 Ky. 56, 282 S. W. 1112; Continental Casualty Co. v. Linn, 226 Ky. 328, 


10 S.W.(2d) 1079, and National Life Ins. Co. v. O’Brien’s Ex’x, 155 Ky. 498, 
159 S. W. 1134.” 


[2] The testimony in behalf of Merlock and of the insurance company 1S 
adequate to support a verdict in favor of either of them. The jury accepted that 
in favor of Merlock. When the case is viewed in the light of the provisions of 
the policy, the principles, supra, and the conflicting evidence adduced, it is not 
doubtful it was properly submitted to the jury. 


It is argued “there was no evidence that Merlock had become totally and 
permanently disabled, within the provisions of the policy, before the termination 
of his employment on March 20th, 1932.” This argument overlooks the testimony 
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of Merlock to the effect that he was afflicted with the heart trouble before he 
ceased to work, as it is described by the physicians who examined him on the 
5th of April, 1932; also, the fact the condition of his disease on April 5, 1932, 
as it is described by these physicians, could not have originated between March 
20th and April 5th, and reached the degree of seriousness, in which they found it, 
on the latter date. 


[3] The argument that the pleadings do not support the judgment is again 
presented, with the usual contention that Merlock’s cause of action is based upon 
the certificate of insurance, and not upon the group policy. We considered this 
question in Equitable Life Assurance Soc. of U. S. v. Branham, 250 Ky. 472, 63 
S.W.(2d) 498, 499; John Hancock Mutual Life Ins. Co. v. Cave, supra; and also 
tna Life Ins. Co. v. Daniel, 251 Ky. 760, 65 S.W.(2d) 1025, decided Dec. 12th, 
1933. As was said in the Branham Case, “the insurance company, without objection 
filed its answer.” “Failure of the appellant to present in the trial court its objec- 
tions to the several actions being based on the certificates instead of the policy 
aud its answer setting forth the policy, and the filing of the same, were a waiver 
of the objections here and now presented.” 

These cases are conclusive of the insurance company’s objection to the action 
being based on the certificate of insurance. 


[4] The argument is pressed “that the court erred in permitting the jury to 
find a verdict and in entering a judgment thereon, for an amount, which included 
disability benefits (No. 1) which might fall due in the future, depending upon 
whether or not Merlock’s alleged total and presumably permanent disability con- 
tinied, and (No. 2) which even if such disability did not continue, might be 
owing or not to Merlock, but to his beneficiary.” In Equitable Life Assurance 
Soc. of U. S. v. Branham, supra; Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 39 
S.W.(2d) 216, 218, and in Prudential Ins. Co. of America v. Hampton, 252 Ky. 
145, 65 S.W.(2d) 980, decided November 3, 1933, the like argument was made, to 
override a judgment in the same language of that in the present one. The deter- 
mination of this question in those cases should now be regarded as final, and this 
ee judgment, in such cases, is no longer subject to controversy, in this 
jurisdiction. 

[5] Again we have presented the argument that the words of the policy, i. e., 
“srevented for life from engaging in any occupation or performing work for 
compensation of financial value,’ “mean that the insured must be prevented by 
disability from engaging in any gainful occupation, for which he is fitted by his 
training, skill, actual ability or experience, rather than his regular occupation or 
business.” The trial court in its instructions properly adopted and followed the 
definition of the words “total disability,” as they were defined by this court in 
Travelers’ Ins. Co. v. Turner, supra; Hagman v. Equitable Life Assur. Soc. of 
United States, 214 Ky. 56, 282 S. W. 1112; Equitable Life Assurance Soc. v. 
Fannin, 245 Ky. 474, 53 S.W.(2d) 703; Henderson v. Continental Cas. Co., supra; 
Columbia Cas. Co. v. McHargue, 246 Ky. 93, 54 S.W.(2d) 617; National Life & 
Ace. Ins. Co. v. Bradley, 245 Ky. 311, 53 S.W.(2d) 701; A®tna Life Ins. Co. v. 
Wyant, 249 Ky. 562, 61 S.W.(2d) 50; National Life & Acc. Ins. Co. v. O’Brien’s 
Ex’x, 155 Ky. 498, 159 S. W. 1134; Benefit Ass’n of Ry. Employees v. Secrest, 
239 Ky. 400, 39 S.W.(2d) 682; Equitable Life Assurance Soc. of U. S. v. Bran- 
ham, supra. The pronouncement in those cases of this court’s definition of the 
term “total disability” ought to be, and is, sufficient to class it as “well settled” 
by this court. The sole object of the parties to the insurance contract here 
involved was that the employees of the Inland Steel Corporation, as such, were 
to be protected by the policy and the certificate of insurance issued in accordance 
therewith, only so long as they continued in the services of the Inland Steel Cor- 
poration. The policy insured Merlock as a coal miner, while working at the vari- 
ous types of work inside and outside of the mine of the Inland Steel Corporation. 
It only protected him as an employee while engaged in the various types of work 
of a coal miner as an employee of the Inland Steel Corporation. The disability 
which he was insured against was one that would render him unable to follow 
his usual occupation in the performance of any of the various types of work 
inside and outside of the mine of the Inland Steel Corporation, although he 
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might be able to do.something else. Hence, it follows that if he was unable to 
foilow his occupation as a coal miner, because of disease of the heart, it was 
“total disability,” within the meaning of the policy. See cases supra. As was said 
by this court in Equitable Life Assurance Soc. of U. S. v. Branham, “the policies 
in these cases clearly were an insurance against such presumably total disability 
as might prevent the insured from following their regular occupations in which 
they were engaged at the time of their respective injuries, and none other.” 

The Equitable Life Assurance Society utilizing A®tna Life Insurance Co. y. 
McCullagh, 191 Ky. 226, 229 S. W. 1033, as a premise, urgently insists that later 
opinions of this court have erroneously disregarded the correct definition of the 
term “total disability.” In A&tna Life Ins. Co. v. McCullagh, and in others follow- 
ing it, the policy provided for partial as well as total disability. In the present 
case the policy provides solely for total disability. Hence, the case of AXtna Life 
Ins. Co. v. McCullagh, and like cases, are not authority in the present one, nor 
do they conflict therewith. 

[6, 7] Drs. Bailey and Stephens examined Merlock after April 5th, and while 
they agree with the physicians who examined him on April 5th that Merlock 
was afflicted with diseased heart, they gave it as their opinion that by proper 
treatment without much risk to him, the primary cause of the disease can be 
removed, and the impairment of the heart thereby arrested to a degree that he 
will be enabled to perform the labor of an average man of his natural, normal, 
physical strength. It is a rule of general application that where a_ plaintiff 
sustains damage by reason of an injury or disease, it is his duty to minimize his 
damage. H. T. Whitson Lbr. Co. v. Upchurch, 198 Ky. 127, 248 S. W. 243; 
Gaffney v. Switow, 211 Ky. 232, 277 S. W. 453. And if his injury or disease 
may be corrected by treatment or thereby materially decreased, it is his duty 
to exercise ordinary care in an effort to effect a cure or to relieve himself 
His failure so to do precludes or mitigates his damage, according to the facts in 
the particular case. 

[8, 9] Without deciding the applicability of this principle to contracts of 
insurance, will say, in the pending case no pleading presented such defense. 
The court in every case should instruct the jury only on the issues presented by 
pleadings which are supported by the evidence. Conceding, without deciding, 
however, that the testimony of Drs. Bailey and Stephens in this respect was 
admissible under the general issue, no instruction was offered or requested by the 
company on this theory. The omission from the instructions of a qualification 
based on this testimony of Drs. Bailey and Stephens was not an error. 

Perceiving no error prejudicial to the substantial rights of the insurance 
company, the judgment is affirmed. 


a ne 


FOSTER et al. v. SOVEREIGN CAMP, W. O. W. No. 4686. 


Court of Appeal of Louisiana. Second Circuit. March 29, 1934. 
153 Southern Reporter 604. 
1. INSURANCE. 


Where check, paying several months’ dues to fraternal organization on in- 
sured’s behalf, was payable to organization’s collecting secretary as agent of or- 
ganization, secretary was unauthorized to retain, out of proceeds, one month’s dues 
which he had advanced for insured, and such retention could not result in in- 
sured’s suspension for nonpayment of dues. 

(For other ‘cases, see Insurance, Dec. Dig. § 753[2].) 

2. INSURANCE. 

That insured’s agent who paid all dues had accepted receipts showing insured 
to be properly suspended for failure to pay one month’s dues while, in fact, such 
dues had been unauthorizedly diverted by insurer’s collecting secretary to repay 
for dues advanced by him, held not to bar recovery on ground of estoppel. 


(For other cases,.see Insurance, Dec. Dig. § 755[1].) 


Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. Gar- 
rett, Judge. 


Suit by Mrs. Ella C. Foster and Mrs. Della Dickerson against the Sovereign 
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Camp of the Woodmen of the World. Judgment for plaintiff last named, and de- 
fendant appeals. 

Affirmed. 

Theus, Grisham, Davis & Leigh, of Monroe, for appellant. 

Hudson, Potts & Bernstein, of Monroe, for appellee. 


HENRY v. MISSOURI INS. CO. No. 22290. 
St. Louis Court of Appeals. Missouri. March 6, 1934. 
As Modified on Denial of Rehearing March 21, 1934. 
68 Southwestern Reporter (2d) 852. 
INSURANCE. 
In action on life policy, evidence that bones found after fire were insured’s 
held for jury, as against contention that physical facts made it impossible. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

\ppeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, Judge. 

“Not to be published in State Reports.” 

Action by Orville Henry against the Missouri Insurance Company, wherein de- 
fendant filed a cross-bill. Judgment for defendant, plaintiff's motion for a new 
trial was granted, and defendant appeals. 

\ffirmed and remanded, and plaintiff’s motion to strike defendant’s objections 
and exceptions overruled. 

Jones, Hocker, Sullivan, Gladney & Reeder, Frank Y. Gladney, and Web A. 
Walker, all of St. Louis, and Grover C. Huston, of Troy, for appellant. 

Creech & Creech, of Troy, for respondent. 

BENNICK, Commissioner. 


This is an action upon a policy of life insurance in the amount of $2,000. 
Suit is brought in the name of one Orville Henry, the beneficiary designated in 
the policy which was concededly issued by defendant, the Missouri Insurance 
Company, upon the life of plaintiff’s younger brother, Ralph Henry. At least the 
two men held themselves out to the public as being brothers, though actually 


there was practically nothing known about them or their antecedents, as our 
statement of the facts will presently disclose. Upon a.trial to a jury in the cir- 
cuit court of Lincoln county, a unanimous verdict was returned in favor of de- 
fendant. Plaintiff's motion for a new trial was thereupon filed, and sustained by 
the court upon the ground of error in the giving of one of the instructions for 
defendant. From the order so entered, defendant has duly perfected its appeal to 
this court. 

The petition counted upon the fact that Ralph Henry, the insured, had been 
burned to death in the destruction of a building by fire on December 11, 1926. 
The answer set up that the policy in suit, together with similar policies in other 
companies, had been applied for and secured pursuant to a conspiracy between 
plaintiff and the insured to cheat and defraud the companies, and that the insured 
had not met his death in the fire, but had fraudulently hidden and secreted him- 
self thereafter so as to enable plaintiff to collect the proceeds of the insurance. 
Along with its answer, defendant also filed a cross-bill, setting up substantially 
the same facts as in the answer, and praying the cancellation of the policy. Plain- 
tiff's reply was in the conventional form. 

The testimony shows that, in 1926, Ralph and Orville Henry were employed as 
farm hands by George and Pat Dyer, who were engaged in farming on a partner- 
ship hasis in St. Charles county. Their land lies closely adjacent to the town of 
Old Monroe, which is situated just across the county line in Lincoln county. 
Ralph was about twenty-four, and Orville twenty-six, years of age at the time. 
Ralph was the lighter complexioned of the two; weighed about one hundred sixty 
pounds, as against Orville’s one hundred eighty pounds; and was about five feet 
eight inches in height, while Orville was some two inches taller. Prior to coming 
to Missouri, the two men had boarded at Vincennes, Iowa, where they were em- 
ployed as day laborers for a pipe line company. In neither community did they 
ever have much to say about their past. Some of the witnesses purported to have 
observed peculiarities in their demeanor and manner of dress, and particularly so 
in the case of Orville; while others testified to their personal cleanliness, neatness, 
amiability, and general good conduct. At least they seem always to have paid 
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their debts promptly ; and an extensive investigation subsequently conducted by 
detectives in the employ of the insurance companies did not reveal anything 
questionable about their conduct prior to the early fall of 1926, when the policies 
of insurance were applied for and issued. 

While employed by the Dyers, the mer seem to have been paid about $1.50 a 
day, and were permitted to live in an unoccupied frame house located on the Dyer 
farm. This was a five-room, two-story house, with three rooms downstairs and 
two upstairs; the rooms averaging about fourteen feet square. The house was 
built of white pine lumber, and was covered with a shingle roof. A porch ran 
along one side of the house; and out in the yard, but close to the house, stood a 
rick of firewood, some two wagonloads in all. 

So matters stood until September 20, 1926, when Ralph went to Hannibal, Mo., 
and made application to the Metropolitan Life Insurance Company for $6,000 of 
insurance, naming his brother, Orville, as beneficiary. He had at first asked for 
a policy of $10,000, but upon being told the amount of the premium, had figured 
that it was more than he could pay. The reason he gave for desiring $10,000 of 
insurance was that Orville was carrying that amount of government insurance in 
his favor, and he wished to reciprocate by taking’ out a policy for a like amount in 
Orville’s favor. On September 25, 1926, he went to Louisiana, Mo., and applied to 
the defendant herein for a policy of $2,000 in favor of Orville as beneficiary. On 
the policy with the Metropolitan Life Insurance Company, the premium was paid 
monthly; on that in suit, it was paid quarterly. On September 27, 1926, he applied 
to an agent of the Prudential Insurance Company in Louisiana for a policy of 
$1,000. This was an industrial policy, with a facility-of-payment clause, and with 
the premiums made payable on a weekly basis. But though Orville was not specif- 
ically named as the beneficiary in the latter policy, it was stipulated and agreed 
at the trial of this case that the disposition of the action against the Prudential 
Insurance Company should abide the result in this case. 

As a part of the defense it was shown that certain of the representations of 
the insured in his applications both to defendant and to the Prudential Insurance 
Company were inaccurate, if not purposely deceptive. In his application to 
defendant. he represented that he held a policy of $1,000 in the Prudential 
Insurance Company, when in truth and in fact he did not apply for such policy 
until two days later; and he concealed the fact of his application to the Metro- 
politan Life Insurance Company for a policy of $6,000. When he did make his 
application to the Prudential Insurance Company, he represented that he carried 
insurance of $1,000 in some unnamed company, but did not disclose his previous 
applications to defendant and the Metropolitan Life Insurance Company. 

There is a great deal said in defendant's brief about the fact that Ralph 
passed by the more convenient cities of St. Charles and Troy, where the several 
companies had agents, and went all the way to Louisana and to Hannibal to 
secure his insurance. Now that actions are pending on the policies, it would 
appear that the companies are attaching far more significance to that situation 
than they did when he appeared in those cities as an unknown farm hand, but 
with ready money on his person, and made applications for the policies. 


All of the policies were paid up to a point not far beyond December 11, 
1926, when death is alleged to have occurred. In fact, the policy with the 
Prudential Insurance Company was paid up only to December 12, 1926, the day 
following the fire. Obviously the plan of payment requested by the insured, 
together with the fact that the several terms of insurance would have ended or 
been subject to renewal shortly after the date of the alleged death, were all 
matters by no means without their materiality upon the defense that the policies 
were fraudulently obtained with the design of cheating the insurance companies 
by simulating the death of the insured. 


Following the issuance of the policies, nothing of consequence happened until 
early in December when Orville left Old Monroe, the information. given out 
being that he had gone up to Iowa to sell an old Ford car, and that he would 
return in a few days. As a matter of fact he did not reappear in the vicinity 
until the following January. 

On Friday, December 10th, the day before the fire, Ralph told Mr. Pat Dyer 
that he had a cold and did not feel like working, but would be back on the job 
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on the following Monday. The last record of Ralph’s being seen alive and 
positively identified was on Saturday morning, about 9 o’clock, when one Alfred 
Bovd, who was shucking corn in a field nearby, saw Ralph come out upon the 
porch and empty a pan of water. At that time he was wearing a pair of blue 
trousers and a white shirt. It will subsequently appear that if it was a human 
body which was destroyed in the fire, it must have been dressed in overalls, the 
type of garment which both Ralph and Orville ordinarily wore. 

~” However, there were some circumstances in the case to indicate that Ralph 
may have been seen later in the day; the testimony coming from two of Alfred 
Bovd’s daughters who lived in the neighborhood, and who stated that after 
smoke had been seen coming from the house, they noticed a man answering 
Ralph’s general description go out through the front gate and walk rapidly across 
the field towards the river. This man wore overalls and a cap, just as Ralph 
generaly did, and he was carrying a bundle under his arm. Though both of the 
women so testifying knew Ralph by sight, they were not close enough to the 
scene to observe the features of the man they saw leaving the burning building, 
and therefore could not determine whether he was Ralph or not. 

The fire was first observed between 3 and 4 o’clock on Saturday afternoon. 
Knowing that the building had been long since abandoned by its owners, and 
that it was so far removed from other buildings that there was no danger of 
the fire spreading, and that in any event there were no means available for 
fighting the fire, none of those who saw the fire gave it any serious attention. A 
farmer who lived about half a mile from the scene of the fire testified that he 
could still see flames at 9 o’clock that night when he was preparing for bed. 


The first witness to go to the scene of the fire was one Granville Stuart, who 
chanced to be in the neighborhood early the following morning. His attention 
was directed to something he saw in the ashes which resembled “a form of 
something.” He stated that he “considered it was a human being,” and that “it 
seemed like it was a man’s body.” A neighbor, Scott, came shortly upon the 
scene, and he testified that when he looked over the ashes he could see what 
looked like the outline of a person’s body where the ashes were a little different 
color from the others, and that he could see parts of bones that appeared to 
te the bones of a human being. The ashes which formed the human outline 
were a little lighter in color than the others, and near the ground they were 
greasy and “dark like burned grease.” Subsequently, when the ashes were being 
disturbed, he observed that some of those which had gone to form the human 
outline would stick or adhere together as indicating a difference between them 
and the other ashes around the place. 

Indeed, there is no serious dispute about the fact that human bones were 
ctually found in the ruins, though the witnesses did not agree in all respects as 
to the the identity of the bones that were seen. For the most part the witnesses 
had no knowledge of anatomy, and it would appear that no particular effort was 
made at the time to determine just what bones were found. Throughout the 
testimony we find references to a skull, lower jawbone, bones of the arm, ribs, 
finger bones, a knee-cap, and a tibia or fibula. Along with the bones were also 
found a watch and a pocket-knife, the watch being identified as similar to the 
one which Ralph had carried and buckles such as might come from his overalls. 
The watch and knife were so situated with reference to the bones as to indicate 
that they must have been in the pockets of the clothing, where they would 
naturally and ordinarily have been expected to be. The bones were devoid of all 
flesh, and crumbled to pieces when they were being moved or handled. 


The bones, watch, knife, and buckles were all placed together in a box and 
buried in the potter’s field, without the grave being marked, so that five years 
later, when preparations were being made for the trial of the case, the sexton 
was unable to locate the grave for the benefit of the attorneys for their party. 
Prior to the burial a coroner’s inquest had been held, with a finding that the 
deceased was “supposed to be Ralph Henry.” 

Conceding that the bones which were found were those of a human being, 
defendant points out that bones might have been conveniently secured in the 
neighborhood for the purpose of placing them in the building before it was set 
on fire, the testimony showing that three-fourths of a mile from the house there 
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was a negro graveyard which had been invaded by the waters of Cuivre river 
so as to open up the graves in many instances and leave the bones of the depart- 
ed exposed to view. 

About one Month after the fire, Orville turned up at Mr. George Dyer’s 
barn one morning before daylight, while Mr. Dyer was out feeding his stock 
and inquired of Mr. Dyer if he knew where his brother Ralph was. Mr. Dver 
answered in the negative, whereupon Orville stepped out of the barn, but 
returned a moment or two later and inquired if Mr. Dyer had carried insurance 
on the house. 

[1] Throughout a part at least of 1927, Orville remained in the vicinity of 
Old Monroe, and took some steps towards the collection of the insurance. Later 
he was back in Vincennes, Iowa; and on September 28, 1928, it appears that he was 
in the office of his attorneys-at Troy, and signed a contingent fee contract author- 
izing them to represent him in the collection of the insurance. Since that date he 
has not been seen or heard from by any one, and was not present at the trial, 
though his attorneys had scoured the country in search of him but to no avail. 
There is some complaint in defendant's brief of Orville’s failure to have appeared 
at the trial, and it is argued that the case should have been dismissed for that 
reason. Suffice it to say that there was no such point made in the court below, 
and no claim then advanced that defendant’s rights were in any wise prejudiced by 
the plaintiff's absence. Under such circumstances the point comes too late for 
consideration when raised for the first time in this court. 

[2] It will be recalled that the new trial was granted upon the ground of 
error in the giving of one of defendant’s instructions. It further appears that the 
trial or judgment term of the circuit court was the September, 1931, term, and 
that the motion for a new trial, which was carried over beyond the September 
term, was ruled upon at the succeeding or December, 1931, term. When defend- 
ant’s abstract of the record was served upon plaintiff’s counsel, it showed no excep- 
tions saved on behalf of plaintiff to the giving of defendant’s instructions, includ- 
ing the instruction for the alleged error in the giving of which the court had sus- 
tained plaintiff's motion for a new trial; and in its brief defendant made and 
stressed the point that the circuit court had had no jurisdiction at a term subse- 
quent to the judgment term to sustain the motion upon a matter not excepted to at 
the time of its occurrence. Plaintiff's counsel moved immediately in the circuit 
court to amend the bill of exceptions nunc pro tunc so as to show that such excep- 
tions had in fact been duly and timely saved; and such motion was sustained by 
the court upon the showing made by the stenographer’s notes. Whether such notes 
can be made the basis for such an order is a disputed point in the decisions, but 
it is not in question here. Upon the entry of the order, plaintiff, as respondent, 
filed his additional abstract purporting to show the bill of exceptions as it stood 
in the light of the court’s nunc pro tunc amendment; and defendant, as appellant, 
countered with its specifications of objections and exceptions to our consideration 
of such additional abstract upon the ground that the order of the court had been 
void as entered within the period of thirty days prior to the setting of the case 
in this court. Plaintiff thereupon filed his motion to strike defendant’s objections 
and exceptions; and such motion has been taken along with the case. 

The peculiar thing about the whole situation is that the parties have put 
themselves to all this trouble about a matter which happens to be of no particular 
consequence to either of them, though of course it would have been highly material 
if we were to attempt to sustain the grant of the new trial upon a ground not 
assigned by the court as the basis for its order. Manthey v. Kellerman Contract- 
ing Co., 311 Mo. 147, 277 S. W. 927. 

Certainly the court, during the judgment term, could have set aside the ver- 
dict and have granted a new trial upon any ground of the motion for a new trial 
whether excepted to or not. For that matter it might have set aside the verdict 
during the judgment term independently of the grounds enumerated in the motion; 
but the exercise of such a power is not in question here, and need not be considered. 
When the motion for a new trial was carried over from the judgment term to the 
next succeeding or December term, all matters contained in the motion were pre- 
served in the breast of the court, and the power of the court at such succeeding 
term, as to matters contained in the motion, was as broad and comprehensive as 
would have been the situation at the judgment term. The only power the court 
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Jost with the ending of the judgment term was the power to act of its own motion, 
independently of and apart from the grounds enumerated in the motion for a new 
trial itself. However, the ground upon which the court did act was one specifical- 
ly contained in the motion; and, consequently, whether or not the particular ground 
was predicated upon a matter of exception was of no importance upon the question 
of the right of the court to have put its order sustaining the motion upon such 
basis. Beer v. Martel (Mo. Sup.) 55 S.W.(2d) 482; Owens v. Kansas City, C. 
C. & St. J. R. Co. (Mo. Sup.) 201 S. W. 548, 550. 

[3, 4] But as regards the right of the court to have amended the bill of 
exceptions, apart from any question of the necessity for the making of such an 
amendment, the only way in which the amendment could have been made after the 
expiration of the time for the filing of the bill of exceptions in the circuit court was 
by a nunc pro tunc entry. Kansas City v. Jones Store Co., 325 Mo. 226, 28 S.W. 
(2d) 1008. Defendant’s specifications of objections and exceptions to our con- 
sideration of the record as amended are therefore unavailing, but it does not fol- 
low that they should be stricken from the files as is counted upon by plaintiff’s 
motion. Such objections, though not allowed, have as much place in the case as 
other similar objections which are filed in court from time to time; and plaintiff’s 
motion to strike should consequently be overruled. 


[5,6] The order sustaining the motion for a new trial was put upon the 
ground of error in, having given instruction No. 4 for defendant. This instruction 
was as follows: “The court instructs the jury that if you believe and find from the 
evidence that the fire resulting from the burning of the building occupied by the 
insured while he was at Old Monroe, Missouri, was not of such an intensity or 
duration as would or could result in the consumption of a human body so as to 
leave only a few of the bones of a human body remaining, then the court instructs 
you that the plaintiff cannot recover, and your verdict must be for the defendant.” 

It is enough to say that such instruction called undue attention to detached 
portions of the evidence, and was highly argumentative, both of which features 
subject it to condemnation. Its subject-matter was appropriate enough in argument 
to the jury, but it had no place as a declaration of the law of the case. The error 
in the giving of the instruction was therefore sufficient to warrant the granting of 
a new trial, unless it be, as defendant argues at length, that in no event could 
plaintiff be entitled to recover. Of course, it is a common-sense principle of law 
that if the verdict returned was manifestly for the right party, and a different 
result could not be allowed to stand, then the verdict will not be disturbed, not- 
withstanding erroneous instructions may have been given for the prevailing party. 
Moloney v. Boatmen’s Bank, 288 Mo. 435, 232 S. W. 133: Barr v. Missouri Pac. 
Rk. Co. (Mo. Sup.) 37 S.W.(2d) 927; Bello v. Stuever (Mo. Sup.) 44 S.W.(2d) 
619; Boley v. Bankers’ & Shippers’ Insurance Co. of New York (Mo. App.) 23 
$.W.(2d) 1095. 

In view of the facts and circumstances of the case, it is not at all strange 
that the jury returned a verdict in favor of defendant. Quite obviously the evi- 
dence, as we have narrated it at some length, amply warranted the inference by 
the jury that the insurance was secured pursuant to a conspiracy between plain- 
tiff and his brother to defraud the insurance companies, and that the insured was 
! consumed in the burning building at all. With reasonable consideration given 
to the secretive habits of the two alleged brothers, the odd circumstances attend- 
ng the making of the applications for the policies, the most unusual character of 
the fire and its apparent results, the peculiar actions of plaintiff when he returned 
to the neighborhood some time after the fire, and his subsequent fight and aban- 
donment of his action so that not even his attorneys could ascertain his where- 
abouts in the exercise of the utmost diligence, it in no wise runs counter to 


iuman experience to have the jury refuse to believe the facts which would have 
entitled plaintiff to recover. 


no 


Nor is this all there was to the case from defendant’s standpoint. One George 
R. Ward, a district chief of the fire department of the city of St. Louis, testified 
to his personal experiences in the Missouri Athletic Club and the Buckingham 
Annex fires in St. Louis, both of which were intense fires; that of the Missouri 
Athletic Club having raged for three days. Some thirty-six lives were lost in the 
Missouri Athletic Club fire, and seven in the Buckingham Annex fire. The witness 
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testified that when the bodies of the dead were recovered, some were recognizable, 
and some were not, but that in no instance was the body entirely consumed; the 
torso remaining intact and covered with flesh, which in instances was shriveled 
and burned black. Testifying as an expert, he gave it as his opinion that a fire such 
as had been described in the case at bar could not have resulted in the complete 
destruction of the body, save for a few dry, chalky bones. 

There was also evidence as to the construction and operation of crematories, 
the testimony being that with the flames forced by a blast directly upon the body, 
and with a temperature reached of from 1,800 to 2,400 degrees, the minimum of 
time required to consume a body is one and a half hours, and that even then 
some of the larger bones have to be ground up. It was shown that the temperature 
created by the burning of the building described in the evidence would have 
varied from 1,000 to 1,700 degrees, depending upon the direction of the wind and 
the point in the conflagration where the temperature would be estimated. 

(7, 8] But more directly as to defendant’s contention that under no circum- 
stances, upon the facts adduced, could a verdict for plaintiff be upheld: It is 
indeed the law that where testimony respecting material issues of fact is wholly 
at variance with physical facts, or is in derogation of the immutable laws of 
nature, or is inherently unbelievable or impossible so that the inferences deducible 
therefrom are so opposed to all reasonable probability as to be manifestly false, 
then a court will not be obliged to stultify itself by attaching any weight or 
credence thereto. However, it requires a most extraordinary case to authorize a 
court to say that sworn testimony is manifestly impossible or untrue; and before 
a judgment may be reversed upon the assumption that the physical facts do not 
warrant it, it must appear unmistakably that it was impossible for the results to 
have followed the facts and circumstances in evidence. Schupback v. Meshevsky 
(Mo. Sup.) 300 S. W. 465; Kibble v. Quincy, O. & K. C. R. Co., 285 Mo. 603, 
227 S. W. 42; Vaccaro v. Pevely Dairy Co. (Mo. App.) 22 S.W.(2d) 858: 
Crenshaw y. St. Louis Public Service Co. (Mo. App.) 52 S.W.(2d) 1035. 

[9, 10] The chief trouble with defendant’s insistence is that the case involves 
a matter about which the average person is not very familiar. The handling and 
disposition of a body burned in a fire is a task which seldom falls to the lot of 
the ordinary person, and consequently such a person has only a slight knowledge 
of what the effect of a fire might be upon a body, or how the body might be 
expected to appear. Defendant recognized that the matter was one outside the 
common experience of mankind by putting on expert testimony to prove its point. 
If the jury chose to believe the testimony of such experts, as this jury evidently 
did, then a verdict for defendant would naturally follow; but regardless of how 
compelling such testimony might seem to be, the fact remains that there was 
nothing conclusive about it, and that the jury was not required to believe it. It 
is a well-known fact that a building constructed of pine lumber would make a 
hoc fire, and defendant’s own evidence put the probable temperature at from 
1,000 to 1,700 degrees. The wind was apparently whipping the flames towards the 
part of the building where the alleged body was found, and the fire continued for 
some four or five hours according to the testimony of disinterested persons living 
in the neighborhood. This, coupled with the testimony regarding the appearance 
of the human form in the ashes, and the finding of the personal effects among the 
ashes, may not be lightly disregarded by a court as unworthy of all belief and 
as being utterly contrary to all physical possibilities. We cannot escape the con- 
clusion that such facts and circumstances presented an issue of fact for the jury 
to determine, aided, we think, by expert testimony of what the reasonable proba- 
bilities of such a situation would be. 

Even defendant's experts recognized that some types of bodies burned more 
rapidly than others: and it was also admitted that in the fires in the city of St. 
Louis where the bodies were not entirely consumed, thousands of gallons ot 
water were pumped into the conflagration every minute until the fire was brought 
under control. The inference that plaintiff's attorneys desired to have the jury 
draw was that the constant pouring of water upon the bodies would tend to have 
prevented their complete destruction by fire, as was otherwise the situation in the 
case at bar. ‘ 

Then there is still another circumstance that leads strongly to the conclusion 
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that the issue was one for the jury to pass upon. Defendant read in evidence the 
deposition of one McMennamy, a farmer residing in the same general community 
as the Dyers, and a witness in the case for plaintiff who testified that some years 
back a man had been burned to death in a log cabin on his land, and that the body 
was entirely consumed save for fragments of the skeleton and a small portion of 
the shoulder and heart. In the light of positive evidence that a certain condition 
may occur, we cannot believe that a court would be warranted in according con- 
clusive effect to the testimony of experts that no such result was possible. Rather 
a conclusion, though improbable but supported by evidence, should be for the jury 
and not the court to determine. 64 C. J. 323. 

We have already noted that respondent’s motion to strike should be over- 
ruled. The order of the circuit court sustaining the motion for a new trial should 
be affirmed, and the cause remanded; and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

Respondent’s motion to strike is overruled; and the order of the circuit court 
sustaining the motion for a new trial is affirmed, and the cause remanded. 

Becker and McCullen, JJ., concur. 

Hostetter, P. J., not sitting. 


STREETER v. WASHINGTON FIDELITY NAT. INS. CO. No. 22739. 
St. Louis Court of Appeals. Missouri. March 6, 1934. 
Rehearing Denied March 21, 1934. 
68 Southwestern Reporter (2d) 889. 
1. INSURANCE. 

Plaintiff, in suit on life policy, makes prima facie case by introducing policy, 
which shows plaintiff is beneficiary, and by proving death of insured while policy 
was In torce. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 


After beneficiary made prima facie case in suit on life policy, insurer had 
burden to prove defense that insured was ruptured when policy was issued and 
that this condition was misrepresented in application and contributed to cause his 
death (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 

Whether insured, at time of application or of issuance of policy, conditioned 
on sound health, was suffering from hernia, held question for jury under evidence. 

The insurance company relied on hospital records which showed 
diagnosis of hernia from which insured had suffered “for about a year” 
prior to September 12, 1931. The application and policy, however, were 
dated slightly over a year before insured made the statement at the 
hospital. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE. 7 ‘ 

Liability of insurer for statutory penalties for vexatious refusal to pay is 
question for jury, if insurer refuses payment without reasonable cause as facts 
would appear to reasonable man before trial (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. ; 

_ Insurer's liability for penalties for vexatious refusal to pay /eld question for 
jury, in view of weakness of defense and insurer’s attempt to compromise claim 
(Mo. St. Ann. § 5929, p. 4515). 

The insurer refused payment of the full amount of the claim on the 
ground that insured was suffering with hernia at the time of the applica- 
tion and issuance of the policy, but the only evidence supporting this 
defense was the statement attributed to the insured when he entered the 
hospital a little over a year after the issuance of the policy, to the effect 
that he had been suffering from hernia “for about a year.” After learning 
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of the hospital statement, insurer sought to compromise the claim. It 
further appeared from the evidence that insured was a strong man who 
always worked, and that fatal injury occurred while he was at work only 
two days before death. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Charles W. Rutledge, Judge. 

Suit by Bertha Streeter against the Washington Fidelity National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Martin Farrow, of St. Louis, for appellant. 

John P. Griffin, of St. Louis, for respondent. 

McCuLLeNn, Judge. 

This suit is based upon a policy of insurance issued by appellant, defendant 
below, and was commenced in a justice of the peace court, where there was a 
judgment for respondent, hereinafter called plaintiff. Defendant appealed to the 
circuit court of the city of St. Louis, where the cause was tried before the court 
and a jury, resulting in a verdict and judgment for plaintiff for $477, the amount 
named in the policy, and interest of $24.42, to which was added a penalty of $25 
and attorney’s fees of $125 for vexatious refusal to pay; the total amount of the 
judgment being $654.42. Defendant brings the case to this court by appeal. 

We are informed by appellant’s abstract of the record that the petition was 
in conventional form, with a prayer for the principal sum, interest, penalty, and 
attorney’s fees. 


The abstract of the record does not show what kind of answer was filed by 
defendant. 

The evidence shows that the policy was issued by defendant on September 8, 
1930, application therefor having been made by A. B. Cannon, the insured, on 
August 27, 1930. The insured died on September 14, 1931. The premiums on the 
policy were all paid. Defendant was duly notified of the death of the insured, 
and proof thereof on forms furnished by defendant was duly made by plaintiff, 
as beneficiary, and delivered to defendant. 

The policy which was read in evidence on behalf of plaintiff was dated Sep- 
tember 8, 1930. It shows the name of the insured, A. B. Cannon, and that the 
weekly premium was 45 cents. It contained the following recital: “Insured requests 
that, in event of death, proceeds be paid to Bertha Streeter.” 

The policy also contained the following provision: “If the insured is not 
* * * in sound health on the date hereof, * * * the company may declare 
this policy void, and the liability of the company * * * in the case of my 
claim under this policy shall be limited to the return of premiums paid on the 
policy. * * >” 

Plaintiff also introduced in evidence a certificate of death from the state board 
of health, showing the name, residence, and date of death of the insured. It 
contained the following statement: “The principal cause of death, and _ related 
causes of importance, were as follows: ‘Diffuse peritonitis (nontubercular), due 
to operation for ruptured or perforated ilium, cause unknown.’ ” ! 

Plaintiff gave testimony to the effect that she never went through a form of 
marriage ceremony with the insured, but had lived with him as his “common law 
wife,” and did not learn he was married until after his death. She testified that, 
within two or three weeks after the delivery of proof of death to defendant, its 
representative offered her $40 in settlement of her claim; that this offer was soon 
thereafter raised to $50. Later on defendant offered to pay her $200 in settle- 
ment of her claim; the reason given by defendant for not paying the full amount 
of the claim being that the insured was ruptured at the time the policy was issued. 
These offers of less than the full amount of the policy were all rejected by 
plaintiff. 

Plaintiff further testified that defendant’s representative told her that the 
company: was not liable because the insured’s rupture had existed for more than 
a year, and that he was making her such offers of settlement to see what he 
could do for her. She stated that she never found out what caused the death of 
insured. 
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Plaintiff’s testimony showed that insured was an asphalt raker; that he went 
to work on Saturday, September 12, 1931, was hurt some time during that day, 
was taken to the hospital from the job where he was working, and died some time 
before 6:30 a. m. on September 14, 1931. 

Catherine Hayes, a witness for plaintiff, testified that she had known the 
insured about five years, and that he had never complained of being ill; that he 
worked all the time; that he was a large man, weighing over two hundred pounds, 
and appeared to be well a few days before he died. 

On cross-examination this witness stated she did not know whether the insured 
was ruptured. 

F. P. Sullivan, a lawyer, testified that in his opinion $250 would be a reason- 
able fee for services performed by plaintiff’s attorney in the prosecution of her 
claim against defendant. The witness was asked to assume as true facts embodied 
in a hypothetical question describing the services rendered to plaintiff by her 
attorney in the case in connection with her claim. No objection to the question 
was made, and the witness gave his opinion, as above stated. 

On cross-examination, the witness said he did not know what was done in 
the case by plaintiff's attorney; that he had no personal knowledge of the 
assumed facts contained in the hypothetical question; that he based his testimony 
as to the value of the services of plaintiff's attorney upon his own experience in 
other cases and upon the general question propounded to him. 

Plaintiff’s attorney did not testify as to what services he rendered in the case, 
nor did any other witness testify concerning the attorney’s services. 

Harold S. Anchell, defendant’s claim adjuster, testified that, after obtaining 
permission therefor from plaintiff, he examined the hospital record. The testimony 
does not show what hospital record he examined. He stated that the record showed 
that insured was admitted to the hospital on September 12, 1931, at 8:16 p. m. 

The witness further testified that the hospital record showed the following: 
Diagnosis, right incarcerated hernia; history showing that insured had cramping 
pains in stomach, in lower part on the right side; that he attempted to step over 
the lower strand of a barbed wire fence at 5:00 p. m., said date, when his foot 
caught and he fell forward, “on the lower part of his stomach; following which 
his hernia came down, causing him considerable pain and his coming to the hos- 
pital; that he reduced the hernia twice before coming to the hospiial, but despite 
that the cramp-like pain persisted; that he noticed a firm lump in the lower part 
of his stomach while going from work in a truck; that some pills obtained from 
the factory physician, as well as some liquid medicine obtained from a druggist, 
were unavailing; that he has had ordinary childhood diseases; has had no serious 
injuries or accidents; no history of edema, shortness of breath, cough, hemoptysis. 
palpitation, night sweats or dizziness. Patient states that for about one year he 
has had a right inguinal hernia, which has not given him any important trouble; 
at times it has descended partly in the scrotum, but he has always been able to 
reduce it. He has always done hard work and suffers from chronic constipation. 
(his afternoon while working he fell, and immediately he noticed that the hernia- 
ttlon had recurred and was irreducible. In this condition he entered the hospital. 
\ cursory examination revealed an incarcerated right inguinal hernia. Patient well 
nourished. No evidence or diagnosis of dehydration or toxemia. Dr. Love reduced 
hernia and prescribed proper treatment.” 

The witness further testified that, after taking notes from the hospital record, 
as shown above, which he had just read to the jury, he called on plaintiff, told 
her he had inspected the hospital record, and found that insured had suffered 
irom hernia for about one year, which would cause the company to feel that it 
antedated the policy or application therefor, for which reason the company could 
not admit liability, but that he would ask permission of the home office to make 
some small compromise settlement with plaintiff. The witness said plaintiff told 
him she knew, or at least she thought, the insured could not have been ruptured 
during that period or she would have known it. 

Edmond Gaebler, a former agent of defendant, testified that he took the appli- 
cation for the policy in question on August’ 27, 1930, and asked the questions 
appearing thereon, which were answered by the insured. He had no independent 
recollection of the matter with respect to the difference between the names of 
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the insured and the beneficiary, designated as husband and wife, as such things 
were “happening regularly”; therefore he did not question it in this case. He 
stated that he collected the first premium, turned it in, but did not deliver the 
policy, as he left defendant’s service that week. 

The application was read in evidence. The beneficiary was designated therein 
as follows: “Name of beneficiary, in event of death proceeds of policy, Bertha 
Streeter; relationship, wife, age 41.” 

The application contained the statement that insured had never been rejected 
by this or any other company. The following also appeared therein: 

“Give below history of illness and accidents during past five years, whether 
— at home, doctor’s office, hospital, dispensary or institution of any kind. 

oO. 

“TI hereby declare that the statements recorded above are true and complete 
and I agree that any misrepresentation willfully made shall render the policy void 
and that the policy shall not be binding upon the company unless upon its date I 
shall be alive and in sound health. Signature of applicant. A. B. Cannon.” 


Defendant contends that the court erred in refusing to give its instructions 
A and D, and in giving plaintiff’s instructions numbered 1, 3 and 6. The complaint 
by defendant under this point is that plaintiff’s instructions should not have been 
given at all, but that defendant’s instructions A and D, in the nature of demurrers 
to the evidence, should have been given. In support of this view, defendant urges 
that the hospital record was conclusive in showing that the insured’s hernia had 
existed for about a year, and that he died as a result of an operation consequent 
upon its last protrusion. 


We cannot agree with defendant’s contention. Defendant produced no testi- 
mony showing that the insured had a hernia on the date that he made the appli- 
cation for the insurance, or that he had such an ailment on the date the policy 
was issued. The only evidence produced by defendant with respect to the con- 
dition of the insured’s health on the date of his application and on the date of 
the issuance of the policy was contained in the testimony of defendant’s adjuster, 
Anchell, who read from notes which he had taken from the hospital record, 
showing a statement therein attributed to the insured, as follows: “Patient states 
that for about one year he has had a right inguinal hernia, which has not given 
him any important trouble; at times it has descended partly in the scrotum, but 
he has always been able to reduce it.” 

[1] Plaintiff had made a prima facie case by introducing the policy showing 
she was the beneficiary, and by showing the insured’s death while the policy was 
in force. Harris v. Insurance Co., 248 Mo. 304, 318, 154 S. W. 68, Ann. Cas 
1914C, 648; Novosel v. Mid-West Life Ins. Co. (Mo. App.) 276 S. W. 87. De- 
fendant undoubtedly recognized this because it offered no demurrer to the evidence 
at the close of plaintiff's case. 

|2] After such a showing by plaintiff, the burden was upon defendant to prove 
its defense, that the insured was ruptured at the time the policy was issued, and 
that the matter misrepresented by the insured in his application contributed to 
cause his death. Section 5732, R. S. Mo. 1929 (Mo. St. Ann. § 5732, p. 4373); 
Scott v. Nat. Life & Acc. Ins. Co. (Mo. App.) 281 S. W. 67; Harms v. Fid. & 
Cas. Co., 172 Mo. App. 241, 157 S. W. 1046. 

[3, 4] Plaintiff's evidence was to the effect that the insured had never been 
ill; that he always worked; that he was at work at the time he sustained the 
injury which required him to be taken to the hospital, where he died within 
twe days thereafter. We cannot agree with defendant’s contention that the hos- 
pital record, which showed a diagnosis of hernia, from which insured had suf- 
fered “for about a year” prior to September 12, 1931, and the certificate of death 
of the state board of health showing the cause of insured’s death was peritonitis 
due to operation for ruptured or perforated ileum, constituted conclusive evidence 
requiring the court to take the case from the jury. Even if it be taken as true 
that the insured did state on September 12, 1931, when he entered the hospital, 
that he had suffered from a hernia “for about a year,” that would be very far 
from conclusive evidence that on August 27, 1930, the date of the application, or 
that on September 8, 1930, the date of the issuance of the policy, the insured was 
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suffering from hernia. In determining whether defendant's demurrer to the evi- 
dence should have been sustained, we must give plaintiff, not defendant, the 
benefit of all favorable evidence and inferences arising therefrom, and, applying 
this rule, we hold the court did not err in overruling defendant’s demurrers to 
the evidence. It was clearly a case for the jury to decide. 

Defendant next complains that the court erred in refusing its instruction E 
and in giving plaintiff’s instruction 3. By instruction E, defendant sought to have 
the court tell the jury that there was no evidence of vexatious refusal by defend- 
ant to pay, and the jury therefore should not allow any penalty or attorney's fees. 


Plaintiff’s instruction 3, which the court gave, submitted to the jury the 
question whether or not defendant vexatiously refused to pay the claim. 


[5] Defendant argues that the evidence indieated that insured’s hernia ante- 
dated the application and policy, and that at most the defendant’s liability was 
doubtful. No doubt the law is settled in this state that an insurer must be accorded 
the right to entertain an honest difference of opinion as to its liability, or the 
extertt of its liability under the contract of insurance involved, as well as the 
right to have its difference with a claimant adjudicated by the courts without 
being subjected to penalties, provided it acts in good faith and upon reasonable 
grounds in contesting a claim. On the other hand, it is also well settled that, if 
an insurer refuses to pay a claim without reasonable cause as the facts in evidence 
would appear to a reasonable man before trial, then the question of whether or 
not the insurer is liable for the penalties provided by the statute (Mo. St. Ann. 
§ 5929, p. 4515) for vexatious refusal to pay is a question for the jury to decide. 
State ex rel. Continental Life Ins. Co. v. Allen, 303 Mo. 608, 262 S. W. 43. 

[6] Defendant’s reason for not paying the full amount of the claim under the 
policy in the case at bar was that it believed insured was suffering with hernia at 
the time he made his application and at the time the policy was issued. It produced 
no evidence directly supporting this belief, but relied solely upon a statement 
attributed to the insured when he entered the hospital, to the effect that he had 
heen suffering from hernia “for about a year.” The application for the policy was 
made on August 27, 1930, and the policy was issued September 8, 1930. The 
insured died September 14, 1931. 

The uncontradicted evidence to the effect that defendant sought to settle 
plaintiff's claim, first, by offering her $40, then subsequently raising its offer to 
$50, and thereafter increasing the offer to $200, indicates that defendant enter- 
tained very serious doubts as to its right or ability to make any defense against 
the claim, and that it was willing to pay almost 50 per cent. thereof in settlement 
even after it learned of the statement in the hospital record. 

The policy was issued one year and four days before the insured made the 
statement attributed to him in the hospital record. The statement in that record 
that the insured had a hernia “for about a year” might just as properly be con- 
sidered to refer to a period of time less than a year as well as to a period of 
time more than a year. Defendant had no other evidence, so far as the record 
discloses, on which to base its charge that the insured was suffering from hernia 
at the time the policy was issued, except the statement in the hospital record. 
That statement is so vague and uncertain that defendant did not, after learning 
of its existence, regard it as a good defense against plaintiff’s claim and wholly 
refuse to pay the claim, but sought to pay a part thereof, and by such part pay- 
ment effect a full settlement of the claim. f 

Such conduct on the part of defendant, under the circumstances, together with 
the evidence showing that the insured was a strong man who always worked, and 
that the injury which led to his death occurred while he was at work, only two 
days before he died, all of which was known to defendant before the trial, was 
sufficient, in our opinion, to warrant the court in submitting to the jury the ques- 
tion of defendant’s vexatious refusal to pay. ; 

[7-9] Defendant next complains that plaintiff adduced no testimony with 
respect to the extent or value of the services performed by her attorney, and 
hence it was error to submit this issue to the jury. It is true, plaintiff's attorney 
did not take the witness stand and testify as to the services rendered by him to 
plaintiff, and no other witness testified on that matter. 
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The rule is well established that a hypothetical question must be based upon 
facts in evidence in the case, and, if a hypothetical question be propounded to a 
witness, and such question contains assumed facts, of which there is no evidence, 
or fails to contain facts of which there is evidence, upon proper objection the 
question must be corrected or it will be held erroneous. However, it is the duty 
of a party to object to the form of a hypothetical question and point out wherein 
it is erroneous, if he desires to lay the foundation for complaint against such 
question thereafter on appeal. 


In the case at bar, we find that defendant permitted the hypothetical question 
to be asked without any objection whatsoever. While there may be some facts 
assumed in the hypothetical question concerning which there was no evidence 
presented, yet we cannot say that there was no evidence upon which to base the 
hypothetical question. It is obvious from the record before us that plaintiff’s attor- 
ney did conduct the trial of the cause. He was then and there before the court 
and jury rendering service to plaintiff in presenting her cause against defendant. 
That in itself was evidence of services rendered by the attorney, and, if defend- 
ant was of the opinion that the hypothetical question contained assumed facts as 
to which there was no evidence, it was its duty to object on that ground and 
puint it out. Having failed to do this, and having permitted the testimony to be 
introduced without any objection, defendant is not in a position to complain 
thereof in this court. Skillman v. Ballew (Mo. App.) 27 S.W.(2d) 1036; Morton 
v. St. Louis-San Francisco Ry. Co., 323 Mo. 929, 20 S.W.(2d) 34. 

[10] Defendant next contends that the court erred in giving plaintiff's instruc- 
tion 6, because that instruction erroneously required defendant to prove, among 
other things, that insured died of an ailment existing when the policy was issued, 
and thus put a greater burden upon defendant than that imposed by the statute. 

The statute referred to is section 5732, R. S. Mo. 1929 (Mo. St. Ann. § 5732, 
p. 4373), which provides that no misrepresentation made in obtaining a policy of 
insurance shall be deemed material or render the policy void unless the matter 
misrepresented shall have actually contributed to the contingency or event on 
which the policy is to become due and payable, and whether it so contributed in 
any case shall be a question for the jury. 

The instruction told the jury that the burden was on the defendant to prove 
that the insured was not in good health at the time the policy was issued, and, 
unless defendant had proven that the insured was not in good health at that time, 
and that he died of an ailment from which he was suffering at that time, and 
which actually contributed to his death, then the jury should disregard such 
defense. We believe this instruction, instead of placing a greater burden on defend- 
ant than that imposed by the statute, was more favorable to the defendant than 
was necessary. It was broad enough to require the jury to regard defendant's 
defense if they believed the insured died of any ailment from which he was sul- 
fering at the time the policy was issued, which actually contributed to his death. 
Defendant was not, under this instruction, confined to proving that the insured 
was suffering from a hernia at the time the policy was issued, and that such 
hernia contributed to cause his death, as it might have been. 

[11] Defendant’s next complaint is that plaintiff’s instruction 6 was in conflict 
with defendant’s instruction 2. The last-mentioned instruction told the jury that, 
if they believed from the evidence that the insured, in his application for the 
policy, willfully misrepresented that he had had no illness during the past five 
years, and if the jury believed that the insured was not then in good health, but 
was ruptured, and that such rupture actually contributed to his death, and that 
detendant’s agent who took the application did not then know the insured was in 
such bad health, then the verdict must be for defendant. We find no conflict in 
the two instructions which would warrant any interference on our part with the 
judgment. 

The judgment is affirmed. 

Becker, J., concurs. 


Hosetter, P. J., not sitting. 
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GAINES v. BERKSHIRE LIFE INS. CO. No. 17888 
Kansas City Court of Appeals. Missouri. Dec. 4, 1933. 
Rehearing Denied Feb. 19,1934. 
68 Southwestern Reporter (2d) 905. 
INSURANCE. 

Where petition in action on life policy admitted that policy was in insurer's 
possession at time of suit, plaintiff did not make out prima facie case, by showing 
execution and delivery of policy and death of insured, but burden was on plaintiff 
to show policy was in force when insured died. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 

General agent has authority to waive payment of premiums, notwithstanding 
clause in application that no one except insurer’s president, vice president, secre- 
tary, or assistant secretary has power to make or modify contract or to extend 
time for paying premiums. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

4, INSURANCE. 

“General agent” is generally one authorized to accept risks, agree on and 
settle terms of insurance contracts, issue policies by filling out blank instruments 
furnished him for that purpose, and to renew policies. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

5. INSURANCE. ‘ 

In Missouri, agent having authority to sign, countersign, or issue policies is 

“general agent.” 


(For other cases, see Insurance, Dec. Dig. § 88.) 
6. INSURANCE. 

\gent authorized by agency contract to procure applications for insurance to 
be forwarded to home office, to deliver policies and premium receipts, but denied 


authority to make, alter, or discharge contracts, waive forfeitures, or to incur 
any debt or liability against company, held not “general agent,” though designated 
as such in contract. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

7. INSURANCE. 

If life insurance company held out agent as its general agent and insured did 
not know of restrictions on his powers, agent’s authority was as broad as his 
title indicated, so far as insured was concerned. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

& INSURANCE. : , ie 

There was no presumption of unconditional delivery of life policy to soliciting 
agent on his own life where agent used policy in soliciting insurance and at time 
of suit on policy it was in insurer’s possession, and such possession was not 
explained. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

9. INSURANCE. 

_Presumption is that life policy would not be in insurer’s possession if it were 
In torce. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

10. INSURANCE. we ; er : 

In action on life policy in which plaintiff pleaded that policy was in insurer’s 
possession at time of suit, plaintiff could not recover on theory of estoppel in 
that general agent knew insured had possession of policy during his lifetime, lead- 
ug insured to believe that policy was valid and subsisting contract. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

ll. INSURANCE. . 
In action on life policy on theory that general agent extended credit for pre- 


miums, testimony respecting general agent’s statement that he was taking care of 
Premiums /re/d inadmissible. 
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Such testimony was inadmissible, for failure to prove that statements 
were made as part of res geste of transaction of character which agent 
had authority to engage in, or constituted admission concerning matter 
over which he had authority, or that credit was extended by general agent 
as such and not individually. “Res geste” may be defined as those cir- 
cumstances which are the automatic and undisguised incidents of a par- 
ticular litigated act, and which are admissible when illustrative of such 
act, and in contemplation of law they must be part of the act itself, and 
narratives, unconnected with principal facts, are rejected. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

12. INSURANCE. 

If general agent in extending credit for premiums acted personally instead 
of on behalf of company, he was agent of insured and, in absence of showing that 
general agent made some arrangements with company respecting matter, premiums 
could not be considered as paid so as to bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

13. INSURANCE. 


Statement by general agent that he was going to deduct premium on policy 
issued on soliciting agent’s life from commissions due soliciting agent would 
authorize finding that insurer owed soliciting agent commissions sufficient to take 
care of premiums, and that general agent was acting for insurer and not for him- 
self personally when he made statement. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Ray County; Ralph Hughes, Judge. 

Action by Mary E. Gaines against the Berkshire Life Insurance 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

D. A. Thompson, of Richmond, and Beardsley & Beardsley, 
for appellant. 

Calvin, Vandeventer & Kimbrell, of Kansas City, for respondent. 

BLAND, Judge. 


This is an action on a life insurance policy. There was a verdict and judg- 
ment in favor of plaintiff in the sum of $2,304.00, and defendant has appealed. 

The facts show that on May 6th, 1930, one James W. Gaines, who was then, 
and who had been for a short time, engaged in soliciting life insurance business 
for the defendant, made a written application to it for a policy of life insurance 
upon his own life in the sum of $10,000.00, naming his wife, the plaintiff herein, 
as beneficiary. The application was taken by one Thomas J. Opie, defendant’s 
“general agent” for western Missouri and Kansas, whose office was in Kansas 
City, and forwarded by Opie to the home office of the company at Pittsfield, 
Massachusetts. The application was approved and the policy, dated May 20th, 1930, 
was forwarded to Opie, together with a receipt for the first premium, to be 
delivered to the insured upon the payment of that premium. The premiums of 
$50.50 each were payable quarterly in advance on the 20th day of May, August, 
etc. The policy provided that in case of the death of Gaines, the proceeds of the 
insurance should be payable to the beneficiary in monthly installments. The fore- 
going facts are undisputed. 

However, there is a dispute as to whether the policy was ever delivered to 
Gaines. The evidence on the part of the plaintiff tends to show that Gaines was 
in possession of a policy, similar to the one executed by the defendant, between 
the months of May and October, 1930. Plaintiff testified that she saw a policy in 
Gaines’ possession and her description of the same, in a general way, meets that 
of the one in controversy; that she last saw the policy in his possession three or 


four days before his death. He died on October 2nd, 1930, after a brief illness of 
Iess than two days. 


The evidence on the part of the defendant shows that the policy and the 
receipt for the first premium were returned to the home office by Opie for the 
reason that the premium was not paid and the policy was not delivered to insured. 
These facts were testified to by Opie and were shown by the records in Opie’s 


Company. 


of Kansas City, 
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office. However, the records at the home office of the defendant did not show the 
return of the policy but merely the receipt for the first premium. The policy was 
not found among deceased’s effects at his death and no one who testified at the 
trial knew where it was. A “reconstructed” policy furnished by the defendant to 
plaintiff was introduced in evidence by plaintiff. 

The petition pleads that “immediately upon the death of the said James W. 
Gaines, defendant wrongfully obtained and, at all times since, has wrongfully 
retained and still wrongfully retains possession” of the policy. Plaintiff introduced 
no evidence tending to support this allegation of the petition. 

The application for the policy recites: 


“I agree that the insurance hereby applied for shall not be in force until the 
acceptance and approval of this application by the Company at its Home Office, 
the delivery of the policy to me or my agent, and the payment of the first pre- 
mium as required therein during the condition of my health described and certified 
to in this application.” * * * 

“I hereby agree that no agent or other person except the President, a Vice- 
President, the Secretary or an Assistant Secretary, has power to make or modify 
this or any contract of insurance, to extend the time for paying a premium, or 
any of the Company’s rights or requirements.” 

It is insisted by the defendant that its instruction in the nature of a demurrer 
to the evidence should have been given. In support of this contention it is first 
claimed that there is no proof of the delivery of the policy or even that the 
insured had the same in his possession and the burden was upon the plaintiff to 
show an unconditional delivery of the policy to the insured and the payment of the 
premium. 


We think there is sufficient evidence from which the jury might infer that the 
policy was in the possession of the insured during the time mentioned by plaintiff’s 
witnesses. A policy similar to the one made out by the defendant and sent to 
Opie by it was used by Gaines in soliciting insurance for the defendant. The policy 


in the possession of the insured was in all material respects similar to the one 
made out by the defendant, and there is no evidence or claim that Gaines had any 
other insurance policy with the defendant. 

[1, 2] However, the mere possession of the policy by Gaines, under the cir- 
cumstances, did not make out a prima facie case for the plaintiff, as she claims. 
It has been held that where plaintiff is in possession of the policy at the time of 
the trial, or it is shown to have been in the possession of the insured at the time 
of his death, a prima facie case is made for the plaintiff in a suit of this kind. 
This is on the theory that the possession of the policy raises the presumption 
that it had been delivered and paid for or that credit had been given for the 
premium. Lafferty v. K. C. Cas. Co., 287 Mo. 555, 564, 229 S. W. 750. But in this 
case there was no such proof and, in fact, the petition admits that the policy was 
in the possession of the defendant at the time of the suit and plaintiff is con- 
clusively bound by this admission. Knoop v. Kelsey, 102 Mo. 291, 14 S. W. 110, 
22 Am. St. Rep. 777. Under such circumstances plaintiff did not make out a prima 
facie case by showing the execution and delivery of the policy and the death of 
Gaines (McCormick v. Travelers’ Ins. Co., 215 Mo. App. 258, 271, 264 S. W. 916; 
\cuff v. N. Y. Life Ins. Co., 210 Mo. App. 356, 239 S. W. 551, 553), and the 
— was upon plaintiff to show that the policy was in force at the time of his 
death. 

[3] However, it is insisted that, notwithstanding the clause in the application 
‘hat Opie had no right to waive any of the provisions of the contract, including 
the matter of paying the premiums, he was the general agent of the defendant, 
and, as such, was authorized to, and did, waive the payment of the premiums. If 
Opie was such an agent then, we think there is no question but that he had such 
authority. National City Bank of St. Louis v. Mo. State Life Ins. Co. (Mo. Sup.) 
57 S.W.(2d) 1066, 1077; Springfield Steam Laundry Co. v. Ins. Co., 151 Mo. 90, 
52S. W. 238, 74 Am. St. Rep. 521; Thompson v. Traders’ Ins. Co., 169 Mo. 12, 
68 S. W. 889: Block v. u. S. Fid. & Guar. Co., 316 Mo. 278, 290 S. W. 429, 435. 

However, defendant earnestly contends that Opie was not the general agent of 
the defendant, notwithstanding the fact that he was so designated by it. Plaintiff 
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intrdouced the agetcy contract between defendant and Opie. This refers to the 
latter a great number of times as the general agent of the defendant. It appoints 
him “General Agent” for “Western Missouri and Kansas,” but provides: 

“The said General Agent is hereby authorized to procure applications for 
insurance, to be forwarded to the Home Office of said Company for consideration, 
to deliver policies and premium receipts upon the payment of the amount stated 
therein, when the terms, conditions and provisions in such policies and receipts 
contained have been strictly complied with. 

“The authority of the said General Agent shall extend no further than is 
stated in this agreement; and he shall not, in the name or behalf of said Com- 
pany, make, alter or discharge any contract, nor waive any forfeiture, nor incur 
any debt or liability against said company.” 

There are other restrictions on Opie’s authority contained in the agency con- 
tract. There is also a clause which empowers him to collect premiums and deposit 
the same in a bank chosen by the company in his name. 

[4, 5] A general agent of an insurance company is defined as “generally one 
who is authorized to accept risks, agree upon and settle the terms of the insurance 
contracts, issue policies by filling out blank instruments which are furnished him 
for that purpose, and to renew policies already issued.” 32 C. J. p. 1065. In this 
state it is held that if the agent has authority to sign, countersign or issue policies, 
he is a general agent. Rhodus v. Life Ins. Co., 156 Mo. App. 281, 285, 137 S. W. 
907. 

[6, 7] If the agency contract is to govern in this case Opie was certainly not 
the general agent of the defendant. However, there is no evidence that the insured 
knew at any time about the contents of the agency contract and the application 
that he signed is indorsed, “Thomas J. Opie, General Agent, 309-10 Victor Build- 
ing, Kansas City, Missouri.” It would appear that if the defendant held out Opie 
as its general agent and the insured did not know of the restrictions on his powers 
then, so far as the insured was concerned, the authority of Opie was as broad as 
his title would indicate. See 4 Cooley’s Briefs on Ins. (2d Ed.) p. 3635; 32 C. J. 
p. 1066; Whipple v. Prudential Ins. Co., 222 N. Y. 39, 46, 118 N. E. 211; Saun- 
devs v. U. S. Marble Co., 25 Wash. 475, 65 P. 782; Nichols v. Ins. Co., 170 Mo. 
App. 437, 155 S. W. 478. 

We fail to find any evidence of waiver by Opie of the payment of the pre- 
miums. No doubt, had plaintiff shown an unexplained delivery of the policy to 
Gaines, the presumption would arise that the payment of, at least, the first pre- 
mium was waived or credit therefor extended on behalf of the company (Lafferty 
v. K. C. Cas. Co., supra; 32 C. J. p. 1197; Hartwig v. Aétna Life Ins. Co., 164 
Wis. 20, 158 N. W. 280) but, as hereinafter pointed out, no such presumption 
arises where the policy is in the possession of the defendant at the time of the 
suit. 

[8, 9] Of course, it is a well known fact that policies are sometimes delivered 
to the proposed insured conditionally (see 32 C. J. p. 1128) and often merely for 
inspection or for some other use. In this case Gaines was soliciting insurance for 
the defendant and the policy may have been turned over to him for use in his 
efforts to obtain insurance from others. In fact, plaintiff's evidence shows that it 
w3s so used. Gaines may have been given possession of the policy for that purpose, 
pending the time when he should make up his mind whether he desired to take 
out the insurance. There can be no presumption of the unconditional delivery o! 
the policy to Gaines in view of the fact that, at the time of the suit, it was in the 
possession of the defendant and such possession was not explained. The presump- 
tion is that the policy would not have been in defendant’s possession if in force. 
Acuff v. N. Y. Life Ins. Co., supra. The jury could have assumed that Opie knew 
that the policy was in the possession of Gaines but, owing to the fact that it turned 
up in the possession of the defendant at the time of the filing of the suit, it could 
not assume, as before stated, that it was in Gaines’ possession as a completed con- 
tract of insurance. This case is wholly unlike that of Continental Assur. Co. v 
Jensen (C. C. A.) 46 F.(2d) 902, and like cases cited by the plaintiff. j 

[10] Neither is plaintiff entitled to recover on the theory of estoppel, that 1s, 
that Opie knew that insured was in possession of the policy from May to October, 
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jeading Gaines to believe, if he did, that the policy was a valid and subsisting 
contract. As the petition pleads that the policy is in the possession of the defend- 
ant, no such theory can be successfully advanced, at least, in the absence of 
explanatory evidence, even if then. 

[11] The theory of the plaintiff at the trial was that none of the premiums 
were paid, but that credit was extended to Gaines by Opie for them. In his open- 
ig statement to the jury plaintiff's counsel stated that plaintiff would be unable 
to prove that the premiums had been paid. The court, at plaintiff's request, in- 
structed the jury to deduct in their verdict the amount of the unpaid premiums, 
which was done. The evidence which plaintiff introduced, over the objection of 
the defendant, tending to show that credit was extended by Opie for the payment 
i the premiums is as follows: . 

Plaintiff testified that about the middle of May, 1930, Opie called at Gaines’ 
house and there stated in the presence of the witness: “I have taken care of the 
premiums for Mr. Gaines,” addressing himself to the witness. There was evidence 
that Opie was assisting Gaines in soliciting insurance for the defendant and for 
that purpose in the month of July, 1930, they were in the office of Mr. Russell 
Farrie, who testified that at that time: “Mr. Opie said he was taking care of 
the premiums on the policy and was going to deduct it from the commission that 
Mr. Gaines had coming from the company.” 


We think that the court erred in permitting the introduction of this testimony. 
Assuming that, so far as Gaines was concerned, Opie was the general agent of the 
defendant, in order for this testimony to have been admissible, it was necessary 
for plaintiff to show first that Opie’s statements were made as a part of the res 
veste of a transaction of a character that he had authority to engage in or con- 
stituted an admission concerning a matter over which he had authority and, 
second, that the credit was extended on the part of the defendant and not on the 
part of Opie, individually. “An admission of an agent may be received in evidence 
against his principal, where the agent, in making the admission, was acting within 
the scope of his authority, and the transaction or negotiation to which the admis- 
sion relates was pending at the time it was made.” 22 C. J. pp. 367 to 370, inclu- 
sive. “It is frequently said that the declarations of an agent affect the principal 
nly when they are ‘part of the res geste’; and that consequently his statements 
made in casual conversation not involving any business of the agency, or after 
ihe fact to which they relate and unconnected with any act of the agency, are 
inadmissible against the principal.” 22 C. J. pp. 377, 378. “The admission or declara- 
tion of his agent binds the principal only when it is made, during the continuance 

f the agency, in regard to the transaction then depending.” Redmond v. R. R., 
185 Mo. 1, 12, 84 S. W. 26, 29, 105 Am. St. Rep. 558. In the same case in dis- 
cussing the admissibility of the declaration of an agent as part of the res geste 
the court said: “The res geste may be defined as those circumstances which are 
the automatic and undisguised incidents of a particular litigated act, and which are 
admissible when illustrative of such act; indeed, must be in contemplation of law, 
a part of the act itself. Narratives, unconnected with the principal facts, are 
universally rejected.” Redmond v. R. R., supra, loc. cit. 11 of 185 Mo., 84 S. W. 
26, 29. Relative to the declarations of an agent as being competent as part of the 
res geste or as an admission, see, also, the cases of Parr vy. Ins. Co., 178 Mo. 
App. 155, 160, 165 S. W. 1152; Robinson v. Bush, 199 Mo. App. 184, 190, 200 
S. W. 757; Phillips v. Railroad, 211 Mo. 419, 440, 111 S. W. 109, 17 L. R. A. 
(N. S.) 1167, 124 Am. St. Rep. 786, 14 Ann. Cas. 742; Atkinson v. School of 
Osteopathy, 240 Mo. 338, 144 S. W. 816; National Bank of Commerce v. Fitze, 76 
Mo. App. 356; Robert v. R. R. 153 Mo. App. 638, 134 S. W. 89. 

Plaintiff testified to no circumstance surrounding the statement of Opie “I 
have taken care of the premiums for Mr. Gaines.” Whether Opie was at the 
Gaines house on a social call or on business connected with the policy of insur- 
ance in question, is not disclosed by the testimony. Therefore, this statement can- 
not come under the head of either a part of the res geste, or a pure admission 
such as described in the case of Phillips v. R. R., supra. The statement of Opie 
to the witness Farris was made in connection with business, of the defendant. But 
that business was the solicitation of insurance from Farris and was not made in 
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a transaction wherein the question as to how Gaines’ premiums were to be paid 
was involved. That was a matter between Opie representing the company on one 
hand and Gaines on the other and to which the affairs of Farris were not related. 
In other words, it was the business between the defendant and Farris that was 
under discussion at the time and not that between the defendant and Gaines. The 
testimony concerning Opie’s statement at the time was, so far as the record shows, 
merely a casual remark made by him. Therefore, what Opie said at the time rela- 
tive to Gaines’ premiums was not competent under any theory, even though it be 
conceded that he was a general agent. State ex rel. v. Reynolds, 277 Mo. 14, 23, 
24, 25, 208 S. W. 618; McDermott v. Hannibal & St. Jos. R. R. Co., 73 Mo. 516, 
39 Am. Rep. 526; Wright Inv. Co. v. Fillingham, 85 Mo. App. 534. Whether Opie 
had notice of the possession of the policy by the insured had no bearing on any 
proper issue in the case. 

[12] There is nothing in the testimony of plaintiff tending to show that Opie 
intended to extend credit to Gaines on behalf of the company instead of himself, 
personally. If the credit was extended by Opie, personally, then he was the agent 
oi Gaines in the matter and unless it were shown that Opie had made some 
arrangements with the company relative to the matter, either by paying the pre- 
miums due it or otherwise, the premiums were not paid. Dircks v. German Ins. 
Co., 34 Mo. App. 31; Cook v. Life Ins. Co., 150 Mo. App. 299, 134 S. W. 13; 
Drilling v. N. Y. Life Ins. Co., 234 N. Y. 234, 137 N. E. 314. 

[13] However, a different situation is presented as to the statement of Opie 
that he “was going to deduct it (the premium) from the commissions that Mr. 
Gates had coming from the company.” It was within the province of the jury to 
‘nfer from this statement that defendant was owing Gaines commissions sufficient 
to take care of the premiums and that, as the premiums were to come out of 
money owed Gaines by the defendant, Opie was acting for it and not himself, per- 
sonally, when he made the statement. Continental Assur. Co. v. Jensen, supra. 
However, for the reason that the statement was not made by Opie under such 
circumstances as to bind the company, either as a part of the res geste or as an 
admission, it was improperly admitted. The court should have rejected the testi- 
mony of plaintiff and Farris relative to this matter, and sustained defendant's 
demurrer to the evidence. 


The judgment is reversed and the cause remanded. All concur. 


WINIARSKI v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. March 28, 1934 
270 New York Supplement 562. 


INSURANCE. i ee F , 

In action on life insurance policies, physician’s certificate and statement ot 
attending physician at death, whether procured by beneficiary or insurer, held 
admissible, in view of proof of death. 


Proof of death contained statement by which beneficiary agreed that 
written statements and affidavits of all physicians who attended or treated 
insured and all other papers required by the insurer in making proof of 
claim shall constitute part of the proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Supreme Court, Oneida County. 

Action by Mary Starzyk Winiarski (formerly Mary Starzky) against the 
John Hancock Mutual Life Insurance Company. From a judgment in favor of the 
plaintiff entered on May 3, 1933, and from an order entered on May 26, 1933, 
denying a motion to set aside the verdict and for a new trial, the defendant 
appeals. 

Judgment and order reversed, and a new trial granted. ; 

Argued before Sears, P. J., and Taylor, Thompson, and Lewis, JJ. 

Earle C. Bastow, of Utica, for appellant. 

Woodward W. Guile, of Utica, for respondent. 

Harry L. Taytor, Justice. . ; 

Plaintiff is the named beneficiary in two insurance policies issued May 7, 1930, 
upon the life of one Joseph Bobula. The policies by their terms provide that 
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they shall not take effect unless at their dates the insured be alive and in sound 
health, and that they shall be void if within two years before their date the 
insured had been attended by any physician for any serious disease, complaint, 
or operation, or had kad any pulmonary disease. The policies require that in 
case of the death of the insured proofs of claim shall be made on blanks to be 
provided by the company, which shall contain full answers of the claimant, 
physician, and other persons to all questions asked therein and shall conform to 
all requirements thereof. The insured died March 9, 1932. Plaintiff put in 
evidence a “Proof of Death,” signed by herself, containing this statement: “The 
undersigned hereby * * * agrees that the written statements and affidavits of all 
physicians who atended or treated the insured and all other papers required by 
the company in making proof of claim shall constitute and are hereby made a 
part of the proofs of death.” Two documents were introduced into evidence by 
the defendant severally executed by two physicians who had attended the insured, 
each document contained statements seriously damaging to plaintiff’s case. The 
papers were called, respectively, “Physician’s Certificate” and “Statement of 
Attending Physician at Death,’ and were marked Exhibits 5 and 6 in evidence. 

There was a sharp issue of fact as to whether plaintiff received Exhibits 
5 and 6 in blank form and had them executed and delivered them to the defend- 
ant’s agent, or whether plaintiff, as she claimed, never saw those documents 
until she saw them in court and had nothing to do with their execution or 
delivery to defendant. The learned trial court in its charge told the jury in 
substance that if they found plaintiff was responsible for the preparation of 
Exhibits 5 and 6 and that they were turned in by her as part of her proof of 
death and that she turned them in in accordance with the company’s demand, 
the jury might consider them as evidence. Then the court said that if the jury 
found on the contrary that Exhibits 5 and 6 were not the result of plaintiff’s 
acts, but were prepared and furnished to defendant by some one else without 
her knowledge or consent, the jury must “throw them out,” because they were 
not competent evidence in the case under the circumstances last mentioned. 
Exception was taken by the defendant to the court’s statement with respect to 
the latter alternative. We deem the charge excepted to to have been material 
error. The paragraph quoted from the proof of death made Exhibits 5 and 6 
admissible in evidence whether furnished by plaintiff or by defendant. It follows 
that the jury should have been permitted to consider them without restriction. 
They contained all the affirmative testimony presented by defendant to sustain its 
defenses, and the jury should have had the opportunity to weigh them along with 
the testimony proffered by plaintiff. 

The judgment and order should be reversed on the law, and a new trial 
granted, with costs to appelant to abide the event. 

Judgment and order reversed on the law, and a new trial granted, with costs 

the appellant to abide the event. All concur. 


FINKELSTEIN v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, 
First District. April 9, 1934. 
270 New York Supplement 598. 
INSURANCE. 

Insured’s submission to surgical operation for hernia, though advised by 
physicians, held not condition precedent to recovery of benefits under life policy 
for disability resulting from hernia, where not required by policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Action by Hyman Finkelstein against the Metropolitan Life Insurance Com- 
pany, 

Judgment ordered for plaintiff. 

Wikler, Gottlieb & Wikler, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Leonard M. Gardner, of New 
York City, of counsel), for defendant. 

GENUNG, Justice. 

This is an action to recover benefits for total and permanent disability, under 
a policy of life insurance issued by the defendant. The policy provides: 
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“That if while the above numbered policy is in full force and effect and before 
default in the payment of any premium, the Company receives due proof that the 
Insured, as the result of an injury or disease occurring and originating after the 
issuance of the Policy, has become totally and permanently disabled so as to be 
unable at any time to perform any work or engage in any business for compensa- 
tion or profit, the Company will allow the following benefits: 

“(a) Provided said disability occur before the Insured attains sixty years oj 
age, but not otherwise, the Company, commencing with the anniversary of the 
Policy next following receipt of such proof, will waive payment of each premium 
becoming due during such disability, and, in addition, commencing six months 
from the recept of such proof, will pay each month, during the continuance of 
such disability, to the Insured * * * a Monthly Annuity of $10.00 for each $1,000.00 
of original insurance under the Policy. * * *” 

Plaintiff filed proof of claim on November 17, 1932, with the defendant, claim- 
ing that he was suffering from a very large irreducible right inguinal hernia, 
causing him to be totally and permanently disabled. The plaintiff seeks to recover 
one month’s disability, from May 21, 1933, to June 21, 1933, and also the annual 
premium amounting to the sum of $110.95, paid on February 14, 1933. The defend- 
ant denies that plaintiff is totally and permanently disabled and claims that he 
could be cured by an operation and, therefore, is not entitled to recover. 


It was established at the trial of this action that the plaintiff is a man of 37 
years of age, a butcher by trade, and that he had been engaged in such work from 
the time he was 14 years of age until the time of his disability, on or about August 
14, 1930. It was shown that this was the only trade he had ever learned, and the 
only occupation he had ever known and the only business in which he had ever 
engaged. It was further shown that the duties of a butcher consisted in the 
lifting of heavy pieces of meat, standing behind a block and cutting such meat, 
and catering to the varied wants of customers. The physical condition of plaintiff 
prevents him from lifting weights of any kind, moving about, or even standing on 
his feet for any length of time. It is claimed that the size and location of the 
hernia are such that the use of a truss is impossible and such use would cause 
severe pain. With respect to the permanence of plaintiff’s condition, it appeared 
from the medical testimony that plaintiff would be totally and permanently dis- 
abled as long as the hernia continued, and that the only means of alleviation 
would he a surgical operation. If further appeared that the physician who treated 
the plaintiff, and the physician who examined him for the defendant, had advised 
an operation, to which the plaintiff refused to submit. There was testimony that 
such an operation is successful in a high percentage of cases, although involving 
some risk of failure and that, without such an operation, the present condition will 
continue to become worse and eventually may cause death. 


It was conceded that due proofs of claim were filed with the defendant and, 
if plaintiff recovers, he is entitled to the full amount claimed. The only question 
presented is whether the plaintiff is under a duty to submit to a surgical operation 
as a condition precedent to recovery under the terms of the policy. There are no 
decisions in this jurisdiction touching this point. In the case of Cody v. John 
Hancock Mutual Life Ins. Co., 111 W. Va. 518, 163 S. E. 4, 86 A. L. R. 354, the 
Supreme Court of Appeals of West Virginia held that a party claiming disability, 
in order to minimize such disability, must submit to treatment to which a reasonably 
prudent man would ordinarily submit, providing that such treatment is in accord- 
ance with the advice of competent physicians and would have substantially improved 
his condition. That case involved the removal of diseased tonsils and an infected 
tooth, which the court held the plaintiff was obliged to have extracted. In the 
case of Tittsworth v. Ohio National Life Ins. Co., 6 Tenn. App. 206, the Court of 
Appeals of Tennessee held that an insurance company cannot take advantage of 
the refusal of the insured to submit to a simple surgical operation, even though 
reasonable under the circumstances, for the removal or alleviation of his disability, 
unless the policy expressly provides therefor. In that case the plaintiff received 
an injury to his back, resulting in a fracture or dislocation of the coccyx. The 
physician advised an operation and the plaintiff refused. The court distinguished 
cases under the Workmen’s Compensation Act, citing Sun Coal v. Wilson, 147 
Tenn. 118, 245 S. W. 547, where an employee was denied compensation for refus- 
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ing to have an operation for hernia, and actions for personal injuries, citing Dono- 
van v. New Orleans Railway & Light Co., 132 La. 239, 61 So. 216, 48 L. R. A. 
(N. S.) 109, where plaintiff refused to have an operation. The court said (6 
Tenn. App. 206, 209): “In this case the complainant seeks to recover upon a con- 
tract of insurance. This contract contains no provision, express or implied, that 
in case of injury or disability the insured will submit to a surgical operation. It 
is probably presumed that the insured, out of a motive of self-protection or self- 
preservation, would obtain such medical and surgical treatment as would be neces- 
sary; but this matter is left open in the contract. It is not the subject of any 
stipulation. It is a matter which the insured is left to determine for himself; and 
if he, through apprehension, or for any other cause, has determined that he will 
not submit himself to an operation, he is under no contractual obligation to do so.” 
In Maresh v. Peoria Life Insurance Co., 133 Kan. 191, 197, 299 P. 934, 937, wherein 
the issue was whether plaintiff's disability was permanent and in which the insurer 
requested an instruction to the effect that it was the duty of the insured to exer- 
cise every reasonable effort to aid recovery, the Supreme Court of Kansas said: 
“The contract does not so provide. No doubt it is the moral duty of every person 
to make the most of himself under even the most adverse circumstances: but the 
isstle in this case was whether plaintiff’s disability was permanent.” 

The defendant has cited the case of William Culver v. Metropolitan Life 
Insurance Co., Circuit Court, County of Genessee, Michigan, under a so-called 
group insurance policy that was carried by the Chevrolet Motor Company upon 
their employees, wherein plaintiff, after complying with the conditions named, 
claimed he had become totally and permanently disabled as the result of a hernia, 
“as to be prevented permanently from engaging in any occupation and performing 
any work for wage or profit.” In that case it was conceded that the plaintiff 
was unable to do any work whatever, and the doctors had advised an operation to 
correct a hernia, but he refused to submit to an operation, and likewise the doctors 
had advised that to regain his health he must have his teeth extracted. The court 
said: “In cases of tort and matters arising under the Workmen’s Compensation 
Law, our courts have repeatedly held that it is the duty of the party claiming dam- 
ages or compensation to mitigate that damage by proper medical treatment, and 
surgery, if necessary, if the treatment or surgery does not in itself effect greater 
hardship upon him, or is not in itself dangerous to his life or health. It is so 
well established in the Law that it is axiomatic that a party seeking damages must 
do everythng within his power to mitigate the same.” The court cited Donnelly 
v. Baird, 1 B. W. C. C. 95, and White v. Chicago & N. W. R. R. Co., 145 Iowa, 
408, 124 N. W. 309, and Kricinovich v. American Car & Foundry Co., 192 Mich. 
687, 159 N. W. 362, and held that the rule applicable to tort actions and compensa- 
tion cases applied with equal force under the insurance policy in question. 

The question of the duty of plaintiff to submit to an operation in mitigation 
of damages has arisen in negligence actions, involving a hernia with resulting dis- 
ability as consequential damage. Williams v. City of Brooklyn, 33 App. Div. 539, 


, 735. In both cases the defendant urged that part of the quantum of ultimate 
oss was caused by plaintiff's own failure to act reasonably, for which part defend- 
ant ought not to be liable, in that plaintiff refused to submit to an operation which 
would have prevented the permanent disability. In the first case the court held 
that plaintiff's conduct could not as a matter of law be held unreasonable, and in 
the latter case the court said: “The law lays down no hard and fast rule as to the 
duty of the plaintiff under such circumstances. Whether an operation for his 
ailment, which might endanger his life in any degree, must be submitted to, is a 
question which the law cannot answer, nor does it lie in the mouth of a jury 
to say that the plaintiff should or should not do any particular thing. They are 
concerned simply with the affairs presented to them at the trial, and whether the 
damages then appearing to exist are the natural and probable result of the injuries 
diminished by the efforts for a cure which a reasonably prudent man would have 
made. This is substantially what was said by the learned trial justice, and with this 
statement of the law we are content.” 

_A similar question has arisen in éther jurisdictions in actions for personal 
njuries, where plaintiff has refused to submit to an operation. In Martin v. Pitts- 
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burgh Railways Co., 238 Pa. 528, 531, 86 A. 299, 48 L. R. A. (N. S.) 115, the 
plaintiff refused to submit to an operation, which was advised, to have the womb 
placed in a normal position, after a miscarriage caused by an accident which was 
the basis for an action for damages. The Supreme Court of Pennsylvania said: 
“* * * Tt is apparent from the testimony that the additional operation suggested 
by the medical experts for the defense was a serious one, attended with some 
risk of failure, and not a simple one; therefore her refusal to undergo it would 
in no sense affect her right of recovery. The rule laid down in Kehoe v. Allentown 
& L. V. Traction Co., 187 Pa. 474, 485 [41 A. 310], concerning operations of the 
former nature would apply and not that referred to in Leitzell v. Delaware, L. & 
W. R. R. Co., 232 Pa. 475 [81 A. 543, 48 L. R. A. (N. S.) 114], governing simple 


operations.” 


In Gibbs v. Almstrom, 145 Minn. 35, 37, 176 N. W. 173, 174, 11 A. L. R. 227, 
a case under the Workmen’s Compensation Act, the plaintiff claimed that the 
bridge of his nose was broken, causing stoppage of nasal passage and disfigure- 
ment and a defect in speech. The Supreme Court of Minnesota said: “Defendant 
contends that this condition of the nose may be cured by an operation. This 
contention requires scant comment. We recognize the principle that a person 
injured is required to exercise reasonable precaution to keep down damages caus- 
ed by the acts of the wrongdoer, but no man is required to risk his life upon the 
operating table for any such purpose. This proposition has been decisively settled 
in this state.” 

In Jendrus v. Detroit Steel Products Co., 178 Mich. 265, 144 N. W. 563, L. R. 
A. 1916A, 381, Ann. Cas. 1915D, 476, where an accident resulted in perforation of 
the intestines and the injured party refused to have an operation and died, the 
Supreme Court of Michigan, in passing on the claim of the widow for compensa- 
tion, held that the court could not determine as matter of law that decedent’s con- 
duct was so unreasonable as to forfeit the right to compensation under the Work- 
men’s Compensation Act 

This is an action under a policy of life insurance and both parties are bound 
by the provisions of the policy. “As to the stipulations of insurer and insured, 
and the warranties and conditions of the policy, it is construed as a contract stricti 
juris the words of the policy being weighed scrupulously, provided the covenants 
are clear in themselves.” Cady, Law of Insurance (3d Ed.) p. 20. Whatever may 
be the rule in actions for personal injuries and claims arising under the Work- 
men’s Compensation Acts, the rule in actions under a policy of insurance would 
seem to be that, in the absence of any stipulation in the policy requiring the insur- 
ed to submit to a surgical operation, the plaintiff is under no duty to submit to an 
operation as a condition precedent to recovery under the terms of the policy. To 
hold otherwise would be to incorporate into the policy a new provision not therein 
contained and to impose upon the insured an obligation not stipulated in the con- 
tract. The court is powerless to make such a change in the policy and is bound to 
enforce the contract as it is written. 

The plaintiff, therefore, is entitled to recover the amount demanded in the 
complaint, with interest, and judgment is awarded accordingly, with ten days 
stay of execution. 





FISHEL v. UNION CENTRAL LIFE INS. CO. 
City Court of New York, New York County. Dec. 25, 1933. 
: 270 New York Supplement 734. 
1. INSURANCE. 


Incontestability clause in life policies held applicable to. disability benefit pro- 
visions not expressly excepted, though one of policies was issued after enactment 
of statute permitting exception of disability benefit provisions from incontestability 
clause (Insurance Law, § 101, subd. 2, as amended by Laws 1923, c. 28). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. : alid 

Clause making life policies incontestable for fraud after two years held we id 
as applied to disability benefit provisions (Insurance Law, § 101, subd. 2, as 
amended by Laws 1923, c. 28). 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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3. INSURANCE. 

Contract stipulation providing for reasonable limitation of time within which 
contract may be contested for fraud is not contrary to public policy, even in 
absence of statute. 

(For other cases, see Insurance, Dec. Dig. § 490.) 

Action by Josephine Fishel against the Union Central Life Insurance Com- 
pany. On motion to strike out certain paragraphs of defendant’s answer. 

Motion granted. 

Steckler, Frank & Steckler, of New York City, for plaintiff. 

House, Grossman & Vorhaus, of New York City, for defendant. 

ScHIMMEL, Justice. 

This is an action to recover total and permanent disability benefits under the 
provisions of two life insurance policies, one written in October, 1921, the other 
in May, 1925. 

Both policies contain the standard inccontestability clause required by law to 
be made a part of all life and endowment policies, to the effect that the policy be 
‘incontestable after two years from the date of issue except for nonpayment of 
premiums or for violation of its provisions relating to military and naval service 
in time of war. New York Insurance Law, § 101, subd. 2. 

In 1921, when the first policy was written, the statute in question provided 
simply that each life or endowment policy should contain a clause in substance 
as hereinabove set forth. Thereafter, but before the issuance of the second policy 
in 1925, the section of the Insurance Law referred to was amendd so that “at 
the option of the company provisions relative to benefits in the event of total and 
permanent disability * * * may also be excepted” from the operation of the 
incontestability clause contained in life and endowment policies. Laws of 1923, 
c. 28. Notwithstanding the option thus afforded it by law at the time it wrote 
the second policy, the defendant insurance company did not avail itself thereof. 
_ [1] Although neither of the policies in suit were contested within two years 
from the respective dates of their issue, the insurer now defends on the ground 
of fraud, and contends that the standard incontestability clause found in both 
of these policies should not be applied to the total and permanent disability 
provisions thereof. 

Defendant’s position is untenable. The incontestability clause in each policy 
is by its express terms applicable to the policy as a whole, and no valid reason 
appears for differentiating, in respect to that clause, between the death benefit 
and the disability benefit provisions of the policy. Indeed, if the incontestability 
clause in a life insurance policy does not in any event relate to the provisions 
therein for total and permanent disability payments, then the 1923 amendment of 
the Insurance Law, § 101, subd. 2, giving the insurer the option of exempting 
these provisions from the operation of the incontestability clause, was wholly 
unnecessary and is entirely meaningless. 

(2, 3] Defendant argues that a stipulation in an ordinary agreement that it be 
incontestable for fraud is contrary to public policy and unenforceable. But a 
stipulation in a contract providing for a reasonable limitation of time within 
which it may be contested for fraud is not, even in the absence of a statute, 
contrary to public policy. In Wright v. Mutual Benefit Life Association of 
America, 118 N. Y. 237, at page 243, 23 N. E. 186, 187, 6 L. R. A. 731, 16 
Am. St. Rep. 749, it was said of an incontestability agreement similar to those 
uader consideration here: “It is not a stipulation absolute to waive all defenses 
and to condone fraud. On the contrary, it recognizes fraud and all other defenses 
but it provides ample time and opportunity within which they may be, but beyond 
which they may not be established. It is in the nature of and serves a similar 


purpose as statutes of limitations and repose, the wisdom of which is apparent 
to all reasonable minds.” 


There is certainly no reason to be found, either in public policy or elsewhere, 
why effect should not be given to a stipulation of the parties fixing a reasonable 


anaation of time for the contestability of an agreement; this applies to any form 
of itsurance. 
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The motion, under Civil Practice Rule 109, is granted; paragraphs “seventh” 

. , . * ‘ ” “ ’ 

to “thirteenth,” inclusive, and paragraphs “tewnty-first” to “twenty-seventh,” 

inclusive, are hereby stricken from the answer to the amended complaint. Order 
signed. 


POLACHEK v. NEW YORK LIFE INS. CO. 
Supreme Court, Trial Term, New York County. April 9, 1934. 
270 New York Supplement 884. 
1. INSURANCE. 

In action by chlid as beneficiary on life policy of father who visited physician 
between application and delivery of policy contrary to its provisions, no recovery 
beyond premium paid could be had, where doctor’s testimony was excluded as 
privileged and plaintiff did not show visits were for trivial ailments (Civil 
Practice Act, § 352.) 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Action by Barbara Polachek, an infant, by Henrietta Polachek, her guardian 
ad litem, against New York Life Insurance Company. On defendant’s motions 
to dismiss complaint and to set aside verdict of jury. 

Motions granted. 

See, also, 147 Misc. 16, 263 N. Y. S. 230. 

3oehm & Zeiger, of New York City (Louis Boehm, of New York City, of 
counsel), for plaintiff. 

Louis H. Cooke, of New York City (Kenneth de F. Carpenter, of New 
York City, of counsel), for defendant. 

BLACK, Justice. 

A child sues by her guardian ad litem to recover upon a life insurance policy 

taken out in her favor by her father upon his life. 
The evidence shows that the father applied for the policy on January 10, 
1930. In that written application it was provided that if he visited a physician 
between the date of the application and the-date of the delivery of the policy the 
policy would not be effectvie. He did visit a physician on three consecutive days 
after the application, the last visit being on January 14th, the day before the 
policy was delivered to him. Eight days after his last visit to the physician the 
father died. There was no proof that the father ever notified the insurance 
company that he had visited the physician between the date of the application 
and the delivery of the policy to him. 

The plaintiff merely proved that the policy was issued and the premium paid, 
and closed her case. 

The defendant then put upon the stand the physician the father had visited 
before the policy was issued. The physician was permitted (under section 352 
of the Civil Practice Act) to say that he had been visited by the father and 
that he had “treated him.” On the objections of the plaintiff, he was not per- 
mitted to go into what he treated the father for. The insurance company proved 
that it had offered to return the premium the father had paid for the policy. 
The mother, who was guardian ad litem of the infant plaintiff, did not appear, 
and no competent evidence was offered to show that she was not able to attend. 
As an individual and mother she could have testified as to anything she knew ot 
the illness for which the doctor treated the father. 

At the end of the case defendant moved to dismiss the case, because 1t 
appeared that there was a breach of the contract of insurance by the fathers 
visits to the physician, which he concealed from the insurance company. Defend- 
aut claimed that by such visits the father had not carried out his agreement, and 
that the insurance never took effect. Upon that motion decision was reserved. 

The father’s application, which was attached to and was a part of the policy, 
provided: “It is mutually agreed as follows: That the insurance hereby applied 
for shall not take effect unless and until the policy is delivered to and received 
by the applicant, and the first premium thereon paid in full during his lifetime, 
aid then only if the applicant has not consulted or been treated by any physician 
since his medical examination.” 

Plaintiff claimed that the burden of proof was upon the defendant to show 
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that the treatments were for serious ailments, and not for trivial troubles; but 
when defendant sought to do this by the testimony of Dr.. Lazarus, plaintiff 
objected, and his objection was sustained. 

The case was submitted to the jury and they found the full amount $20,000, 
plus interest, for the plaintiff. In so doing they had no evidence whatever before 
them that the successive visits to the physician were for trivial troubles, which 
probably might not have produced his death eight days later. 

[1] We, therefore, have the case of a father who was so careless of the 
rights of his beneficiary that he concealed from the company all evidence regard- 
ing his visits to the physician, where the mouth of the physician (who could have 
said whether the visits were for trivial or serious ailments) was closed by the 
objection of plaintiff and the mother of the beneficiary not being in court, and 
when her evidence was not taken by deposition which the plaintiff could have 
done, and where the physician could not, over the objection of plaintiff, testify 
whether the ailments were trivial or of such a character as might have caused 
the father’s death eight days after his last visit to Dr. Lazarus, and seven days 
after the policy was delivered. 

Certainly it cannot be the law that in such case the plaintiff should prevail. 
I grant the motion to dismiss made by defendant. Under the quoted clause of 
the application it was either a clear fraud of the father to conceal from the 
insurance company the three visits, and this fraud is validated by the refusal 
or failure of the plaintiff to permit the truth to be told by the physician, which 
he was ready to do if plaintiff had not objected to his doing so on the ground 
that the testimony was privileged, or at best it is a failure on the part of the 
father to carry out the conditions of the policy which provide that it shall not be 
efiective if the father should consult or be treated by a physician between the 
date of the examination by the company’s physician and the delivery of the 
policy. If they were for treatment of trivial ailments, no harm could have been 
done by notifying the insurance company. If they were not for trivial things, 
there was still stronger reason for telling the company, so that they could, if 
they wished, have investigated what the treatments were for, and after such 
investigation could have decided whether they wished to issue the policy or not. 
There was no meeting of the minds of the two parties to the policy, because the 
father was acting with knowldege of all the facts, and the company was issuing 
a policy in ignorance of the visits to the physician and it had a right to rely 
on its provision, above quoted, that there was no (valid) delivery of the policy 
and no (valid) receipts of the policy unless the applicant had not consulted a 
physician since his medical examination. It will be observed that the provision 
does not say that the company has the privilege of deciding if it was afterwards 
discovered that there had been treatments by a physician, but it says that the 
insurance applied for shall in such a case not take effect. There was, therefore, 
a condition precedent to be complied with by the father, which he not only did 
not comply with, but he concealed from the company the very facts which showed 
that he was not complying with this condition. There was, therefore, no contract 
ee between the parties, and the beneficiary can only recover the premium 
Pal 

In the case of New York Life Insurance Co. v. Watkin, 229 App. Div. 211, 
213, 241 N. Y. S. 441, 444, affirmed 256 N. Y. 618, 177 N. E. 164, May 12, 1931, 
which was an action by the insurance company against the beneficiary to rescind 
and cancel the policies, Mr. Justice McAvoy, writing for the unanimous court, 
said: “The policies of insurance in suit never took effect because the insured 
breached the condition precedent relating to consultations and treatments between 
the date of the medical examination and the date of the delivery of the policies 
and the payment of the first premiums thereon. The trial court erroneously 
ruled that plaintiff’s failure to establish the nature of the deceased’s ailment and 
the nature of the operation was ground for giving judgment for defendant.” 

The defendant’s motion to dismiss the complaint at the end of defendant’s 
case is granted, as is also the motion to set aside the verdict of the jury. The 
jury evidently sympathized with the child, whose guardian ad litem, through her 
attorney, objected to the physician’s telling what the ailments were. In this they 
iollowed a too general tendency to sympathize with the party before the court, 
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and neglected to sympathize with children of the other policy holders who have 
withheld nothing from the company and who would be penalized by the recovery 
upon this policy obtained by the concealment of his visits to the physician by the 
father. In this case, and in future cases, in order to prevent any injustice to 
beneficiaries, all a father has to do is to carry out the provisions of his policy 
and tell the insurance company the truth, the whole truth, and nothing except 
the truth. By such a course everybody will be protected, only just claims will 
be paid, and the price of insurance will be figured only upon honest losses. The 
guardian ad litem was in no way responsible for the concealment of material 
facts by the father, but if she objects to the facts being told by the physician, 
the plaintiff cannot profit thereby. Settle order on notice. 


ANDERSON v. A:TNA LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. March 21, 1934. 
271 New York Supplement 2. 
INSURANCE. 


Doctor’s testimony that assured was ill at time of certain treatments held 
properly excluded as immaterial to issue whether answers by assured in application 
for insurance contitute misrepresentations of facts material to risk. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Action by Frances P. Anderson against the Etna Life Insurance Company. 
From an adverse judgment, defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Lewis, JJ 

Van Duser, Liebschutz & Curran, of Rechester, for appellant. 

Homer E. A. Dick, of Rochester, for respondent. 

Per Curiam. 

Judgment and order affirmed, with costs. The claim by the defendant- 
appellant that the word “any” as used in the application for insurance referred 
to all diseases, illnesses, or injuries for which the assured had consulted a physic- 
‘an within a certain period, finds support in the record when we consider the 
purpose of the application and the language used in the context. We are con- 
strained, however, to hold otherwise by reason of the ruling in Dilleber v. Home 
Life Insurance Co., 69 N. Y. 256, 25 Am. Rep. 182. We regard the error 
assigned by appellant pertaining to the ultimate exclusion of Dr. Davidson's 
testimony, that the insured was ill at the time of certain treatments, to be imma- 
terial to the particular issue in suit, viz. whether the answers by the assured 
in his application for insurance constituted a misrepresentation of any fact material 
to the risk. The remaining points urged by appellant do not warrant a reversal 
of the judgment. 

All concur, except Crosby, J., not voting. 


HUTSON v. METROPOLITAN LIFE INS. CO. No. 88. 
Supreme Court of North Carolina. March 21, 1934. 
173 Southeastern Reporter 347. 
1. INSURANCE. 

Insured seeking, on last day of grace, policy loan to pay premium but never 
paying difference between premium and loan value, and later applying for rein- 
statement of policy forfeited for nonpayment of premium and accepted dividend 
check, and waiting over three years before suing, held not entitled to reinstatement 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2 INSURANCE. 

Insurer may waive forfeiture for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Appeal from Superior Court, Buncombe County; McElroy, Judge. 

Action by Grover C. Hutson against the Metropolitan Life Insurance Company. 
Judgment of nonsuit, and plaintiff appeals. 

Affirmed. 


This is an action brought in the General county court of Buncombe county, 
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N. C., on an insurance policy of $20,000, which was issued plaintiff on May 14, 
1920, by defendant. The policy was on the life of plaintiff, containing supple- 
mental indemnity agreement and suppleinental permanent and total disability 
agieement, both of said supplemental agreements bearing date of May 14, 1920. 

The plaintiff contends: 

“That the annual premium on the policy in suit came due May 14, 1929, but 
under the terms of the policy, a 31 day period of grace was allowed for payment, 
thereby extending the maturity to June 14, 1929. 

“On Friday, June 14, 1929, the plaintiff, as he had often done in the past, 
took all of his policies in the defendant company, including the one in suit, to 
the Knoxville offices of the defendant and presented himself at the window 
between the waiting room or lobby and the main office through which premium 
matters were adjusted, whereupon one of the ladies in the main office came to 
the window and plaintiff asked to see the manager, Mr. Charles S. Lee, he told 
the lady that he wanted to pay his premium on the policy in suit; that he would 
and could pay it in cash at that time, but preferred to take advantage of whatever 
lean value there was on his various policies, and a dividend then due on the 
policy in suit, amounting to $99.84. He gave all the policies to the lady who 
came to the window. In consequence of and as a result of his conversation with 
this lady, he left all of his policies at the office and returned on Monday, June 
7th, at which time he was waited on by the cashier, Miss Edith Denton, who 
still had his policies, and had since his last visit on the 14th, made the necessary 
calculations in order to determine the loan values on each of the policies and 
had filled in the necessary loan blanks or uotes which she presented to the 
plaintiff for signature, stating that he would get a small check back. Plaintiff 
signed the papers and left the same, together with the policies, with the cashier. 
Plaintiff heard nothing further in regard to the matter for some time. Plaintiff, 
some time prior to 1929 had contracted tuberculosis, om account of which he 
was totally disabled and incapacitated, and in connection with an application by 
the plaintiff to the defendant for sick benefits on one of his other policies, the 
plaintiff was finally advised by the manager of the Knoxville office that the 
defendant company had declared a forfeiture on the policy in suit and refused 
to make any payments of the benefits, the policy itself finally having been returned 
to the plaintiff some time in 1930. The application of sick and disability benefits 
n the other policies of the plaintiff was allowed by the defendant and are now 
being paid. The defendant attempted to declare the policy in suit forfeited and 
refused to make any payments of benefits accruing thereunder.” 

Prayer of the plaintiff: “That the said contract of insurance, represented by 
policy No. 2608872-A, and all of its provisions be declared in full force and effect 
aid binding upon defendant, and that it be required and directed to reinstate said 
policy and perform all the provisions thereof as of the date of the attempted 
cancellation; That plaintiff have and recover of defendant, the sum of $2,500.00 
damages sustained by plaintiff on account of attempted cancellation of said 
policy and refusal to pay the disability benefits already accrued under its terms. 
For such other and further relief as the plaintiff may be entitled to at law and 
in equity under the facts and circumstances of the case. For the costs of the 
ction to be taxed by the Clerk.” 

The defendant denied the material allegations of the complaint, and as a fur- 
ther answer and defense: 

“That the said premium on said policy May 14, 1929, was not paid on said 
date or within thirty-one (31) days thereafter as required by paragraph #1 
‘Provisions and Benefits’ of said policy, nor did plaintiff offer to pay, nor has he 
at any time since that date, paid or offered to pay any premiums on said policy. 
That the policy further provides under paragraph #5 entitled, ‘Options of Sur- 
render or Lapse,’ that upon failure to pay any premium when due said policy, 
except as otherwise provided thereunder, shall immediately lapse. That by 
reason of the failure of the plaintiff to pay said premium: due May 14, 1929, 
said policy lapsed in accordance with said paragraph #5. That the policy pro- 
V des in provision 7 as the plaintiff well knew, the condition, ‘if this policy shall 
‘apse In consequence of the non-payment of any premium when due, it may be 
reinstated at any time upon the production of evidence of insurability satisfactory 
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to the Company, and the payment of all over-due premiums with interest at six 
per cent. per annum; any loan which existed at date of reinstatement, to be, at 
the option of the owner upon application for such reinstatement, either repaid in 
cash or continued as an indebtedness against the policy.’ That the plaintiff did 
on the 17th day of June, 1929, make application in writing, for reinstatement of 
said policy which had lapsed May 14, 1929, and in which application for reinstate- 
ment he stated he was in sound health and had been since the date of the issuance 
of the said policy; had no illness or injury and had consulted no physician or 
physicians, and the information contained in said application is the only informa- 
tion defendant had as to the state of the plaintiff's health at that time or prior 
thereto. 

“That on the 17th day of June, 1929, plaintiff made an application for a Joan 
on said policy, and all other policies held by him in the defendant company, with 
which to pay the premium on said policy and was duly and promptly advised by 
defendant that there was insufficient loan value available on said policy and all 
other policies held by him in the defendant company to pay the said past due 
premiums. 

“That thereafter the defendant advised the plaintiff that upon the payment of 
the premium due and upon the production of evidence of insurability satisfactory 
to the Company, policy 2608872-A would be reinstated, but the plaintiff has never 
paid said premium or produced evidence of insurability satisfactory to the defend- 
ant; on the contrary, he has advised the defendant that he cannot produce such 
evidence. 

“That the plaintiff knew, as he admits in his complaint, that his premium to 
this defendant on policy 2608872-A was due and payable on the 14th day of May, 
1929, and also that he had in addition thereto, a grace period of thirty-one days 
without interest charge in which to pay said premium on said policy after the 14th 
day of May, 1929, as this provision appears in the first paragraph of the provisions 
and benefits of said policy. * * * That in due time the plaintiff in this action was 
fully advised and knew on and prior to the 17th day of June, 1929, that he was 
entitled to a dividend earned on policy No. 2608872-A in the amount of $99.84, 
and on or about the 22nd day of August, 1929, the defendant sent to the plaintiff a 
check for $99.84 in payment of the earned dividend on policy No. 2608872-A which 
the plaintiff received and cashed on or about the 29th day of August, 1923, in pay- 
ment and acceptance of the dividend due him on the said policy, and this defendant 
avers that the plaintiff by his act and conduct has waived any right to ask for the 
reinstatement of the said policy and is estopped by his act and conduct from 
instituting this action by reason of any of the matters and things contained in his 
complaint.” 


The defendant further plead the 3-year statute of limitation. C. S. § 441. In 
the General county court, the following issues were submitted to the jury and 
their answers thereto: “(1) was the defendant’s policy #2608872-A on the life of 
the plaintiff, forfeited on account of the alleged non-payment of the premium due 
May 14th, 1929, thereon? A. No. (2) If so, did the defendant waive such for- 
feiture? A. ——— (3) Is the claim of the plaintiff barred by the statute of limi- 
tations? A. No. (4) What amount, if any, is the plaintiff entitled to recover of 
the defendant under said policy? <A. $8,372.00.” 

Judgment was rendered on the verdict. The defendant made numerous excep- 
tions and assignments of error and appealed to the superior court. Some of these 
exceptions and assignments of error were sustained and some overruled. The 
material ones sustained are as follows: 

“For that the Court erred in failing to grant the defendant’s motion for judg- 
ment as of non-suit at the close of the plaintiff’s evidence. 

“For that the Court erred in failing to grant the defendant’s renewed motion 
for judgment as of non-suit at the close of all of the evidence.” 

The plaintiff made numerous exceptions and assignments of error, and appeal- 
ed to the Supreme Court. 

Merrimon, Adams & Adams, of Asheville, for appellant. 

John Izard, and Harkins, Van Winkle & Walton, all of Asheville, for appellee. 

Per Curiam. 3 

[1] The plaintiff contends that the question involved is, Was there suthcient 





1:¢ 


life Headen v. Metropolitan Life Ins. Co. 449 


evidence justifying the trial court to submit the first issue to the jury; said issue 
being as follows: “Was the defendant’s policy #2608872-A on the life of the plain- 
tiff forfeited on account of the alleged non-payment of the premium due May 14th, 
1920, thereon?” We think the policy of insurance on plaintiff’s life, if not for- 
feited hy nonpayment of premium, that plaintiff has waived any rights he may 
have had and is estopped to enforce them. 

The record discloses: (1) It is not denied that to pay the premium due May 
14, 1929, if defendant had made plaintiff a loan on the policy, it was necessary for 
plaintiff to pay $189.03, which he has never done. (2) That plaintiff on June 17, 
1920, signed a “Request for Reinstatement of policy.” In which is the following: 
“Are you now in sound health? Yes. Are your habits sober and temperate? 
Yes. Have you since date of issue of the above policy (a) Had any illness or 
injury? If yes, give date and particulars. (a) No. (b) Consulted any physician 
r physicians? If yes, give date, and name and address of physician or physic- 
ans, and state for what illness or ailment. (b) No.” The grace period pro- 
vided in the insurance policy expired on June 14, 1929. (3) The plaintiff was sent 
a check by defendant for $99.84 on August 22, 1929, payable to his order. ‘“Terri- 
tory dividend due policy number and detail 1929, 2608872-A.” The check was 
indorsed by plaintiff, “Received payment in full as detailed on reverse side.” (4) 
Plaintiff brought the present suit on May 27, 1932, over three years from May 14, 
1920, when the premium was due but within the 31 days of grace period. The 
action is brought to reinstate the policy that had been canceled by defendant. 

[2)| In Murphy v. Insurance Co., 167 N. C. 334, 336, 83 S. E. 461, 462, quoting 
numerous authorities, it is said: “It is also held by well-considered cases on the 
subject here and elsewhere that this provision as to forfeiture, being inserted for 
the benefit of the company, may be waived by it, and such a waiver will be con- 
sidered established, and a forfeiture prevented whenever it is shown, as indicated, 
that there has been a valid agreement to postpone payment or that the company 
has so far recognized an agreement to that effect or otherwise acted in reference 
to the matter as to induce the policy holder, in the exercise of reasonable business 
prudence, to believe that prompt payment is not expected, and that the forfeiture 
on that account will not be insisted on.” 

This is well-settled and salutary law, but the plaintiff, being sui juris, signed 
the application for reinstatement and made certain representations as to his being 
in sound health, which was untrue, cashed the check, and waited over three years, 
from May 14, 1929, before bringing this action. The non-suit was properly granted. 
On the entire record, we see no evidence of fraud on the part of the defendant. 
We have gone through the record and examined the able briefs of the litigants, 
but for the reasons given, the judgment must be affirmed. 


HEADEN v. METROPOLITAN LIFE INS. CO. No. 403. 
Supreme Court of North Carolina. March 21, 1934. 


; 173 Southeastern Reporter 349. 
1. INSURANCE. 

_ Statute providing life policy issued without medical examination shall not be 
defeated because of misrepresentation as to applicant’s physical condition except 
for fraud became part of insurance contract as much as if expressly incorporated 
(C. S. § 6460, as amended by Pub. Laws 1927, c. 13). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) ’ 

2, INSURANCE. 

Where life policy was issued without medical examination, insurer could not 
declare policy void pursuant to stipulation of contract that insured should be in 
sound health at time of issuance of policy, since such stipulation conflicted with 
statute; there being no fraud (C. S. § 6460, as amended by Pub. Laws 1927, c. 13). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Superior Court, Mecklenburg County; Oglesby, Judge. 
Action by Mrs. Wardy Headen against the Metropolitan Life Insurance Com- 


pany. From an adverse judgment, defendant appeals. 
No error. 


Civil action to recover on a policy of life insurance. 
On July 28, 1930, the defendant issued a policy of insurance on the life of 
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Mrs. Salem Knuckley, plaintiff's intestate, in the sum of $320. The policy was is- 
sued without medical examination of the insured. The premiums were duly paid 
until the insured’s death on October 27, 1931. 

The policy provides that “if the insured is not in sound health on the date 
hereof,” or if “within two years before the date hereof,” the insured has “been 
attended by a physician for any serious disease or complaint,” or before said date 
has had any “disease of the heart, liver or kidneys,” not specifically recited in the 
space for indorsements, “then, in any such case, the Company may declare this pol- 
icy void and the liability of the Company in the case of any such declaration or in 
the case of any claim under this policy, shall be limited to the return ot premiums 
paid on the policy, except in the case of fraud, in which case all premiums will be 
forfeited to the Company.” 

The evidence offered by the defendant tends to show that the insured was not 
in sound health on July 28, 1930; that within two years prior thereto she had been 
attended by physicians for serious diseases, and that before said date she had had 
diseases of the heart, liver, and kidneys. Whereupon, the defendant tendered a 
return of the premiums paid on said policy, with interest, and moved for a dis- 
missal of the action. 

_ The court directed a verdict for the plaintiff, it appearing that defendant's 
agent at the time of soliciting the applicant, when invited to have a physician ex- 
amine her, stated he was “going to take a chance on the old lady,” and that no 
fraud is pleaded or suggested. 

Defendant appeals, assigning errors. 

Cansler & Cansler, of Charlotte, for appellant. 

J. D. McCall, of Charlotte, for appellee. 

Stacy, Chief Justice. 

[1, 2] Manifestly, if the insured were not in sound health at the time of the 
issuance of the policy, or if within two years prior thereto she had been attended 
by a physician for any serious disease, or before said date had had any disease of 
the heart, liver, or kidneys, she is not entitled to recover according to the express 
terms of the contract of insurance. Gilmore v. Ins. Co., 199 N. C. 632, 155 S. E. 
566. But it is provided by C. S. § 6460, as amended by Pub. Laws, 1927, c. 13, 
that when a policy of life insurance, not to exceed $5,000 in amount, has been is- 
sued without medical examination of the insured, “the policy shall not be rendered 
void nor shall payment be resisted on account of any misrepresentation as to the 
physical condition of the applicant, except in cases of fraud.” The provisions of 
this statute, being in force at the time of the execution of the policy, entered into 
and became a part of the convention of the parties as much so as if they had been 
expressly incorporated in its terms. Bateman v. Sterrett, 201 N. C. 59, 159 S. E. 
14; Wachovia Bank & Trust Co. v. Hudson, 200 N. C. 688, 158 S. E. 244: House v. 
Parker, 181 N. C. 40, 106 S. E. 137; Guilford Lumber Mfg. Co. v. Holladay, 178 
N. C. 417, 100 S. E. 597. Therefore, the defendant may not now declare the policy 
in suit void, pursuant to the stipulation of the contract, as this is in direct conflict 
with the statute, and the chance which the agent said he was going to take pre- 
cludes the defense set up, except in cases of fraud. Holbrook v. Ins. Co., 196 N. 
C. 333, 145 S. E. 609; McNeal v. Ins. Co., 192 N. C. 450, 135 S. E. 300. Fraud is 
neither pleaded in the answer nor suggested in the evidence. 

There was no error in directing a verdict for the plaintiff; hence the verdict 
and judgment will be upheld. 

No error. 


GERMAN BENEFICIAL UNION v. WEINFURTNER. No. 24490. 
Supreme Court of Ohio. April 4, 1934, 
190 Northeastern Reporter 397. 
1. INSURANCE. 

New benefit certificate issued by fraternal organization in lieu of older 
certificate and accepted by insured in writing with all conditions and provisions 
preserves no rights under old certificate except those made part of new certificate. 

(For other cases, see Insurance, Dec. Dig. § 725.) 
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3. INSURANCE. oe 
Fraternal benefit certificate must be construed most favorably toward insured. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


4, INSURANCE. 

Where new fraternal benefit certificate issued for old one contained non- 
forfeiture clause effective after three years from actual date of issue, and recited 
that certificate was issued October 1, 1931, and that it was effective as to non- 
forfeiture values as if issued October 1, 1922, nonforfeiture clause applied, 
though insured died, while in default in premiums, June 23, 1932. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Syllabus by the Court. 

1. A new benefit certificate issued by a fraternal organization in lieu of an 
older certificate, which new certificate is accepted by the insured in writing, with 
all its conditions and provisions, preserves no rights under the old certificate 
except such as are made a part of the new certificate. 

2. Where such new certificate contains the following language, immediately 
above the official signature of the organization, viz., “Issued this first day of 
October, A. D., 1931. Effective as to payment period and non-forfeiture values 
as if issued on the first day of October, 1922,” the acceptance of the new certifi- 
cate by the insured makes a new contract as of October 1, 1931, excepting only 
as to payment period and nonforfeiture values, which are preserved as of 
October 1, 1922. 

3..The fact that the new certificate, under its nonforfeiture clause, contains 
the provision that: “When all payments required under this certificate have been 
duly made for a period of three years from the actual date of issue,” does not 
affect such provision. To hold otherwise would be to depart from the law and 
construe the contract most favorably to the insurer. 

Error to Court of Appeals, Stark County. 

Action by Margaret Weinfurtner against German Beneficial Union. Judgment 
for plaintiff was affirmed by the Court of Appeals, and defendant brings error.— 
[Editorial Statement. ] 

Affirmed. 


GUARDIAN LIFE INS. CO. OF AMERICA v. VESER. No. 23784. 
Supreme Court of Ohio. April 11, 1934. 
190 Northeastern Reporter 405. 
3. INSURANCE. 

That petition did not recite payment of initial premium on life policy did not 
preclude recovery, since prepayment of first premium is not always condition 
precedent to commencement of risk. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

4. INSURANCE. 

Action for breach of tripartite agreement between two insured persons and 
insurer for delivery of separate life policy to each insured for their mutual 
benefit could be brought by one insured, where insurer did not deliver policy to 
the other insured before his death. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Syllabus by the Court. 

1. For the purpose of testing the legal sufficiency of a pleading, a demurrer 
admits not only the proper and well-pleaded factual allegations thereof, but also 
the fair, reasonable and favorable intendments and inferences arising therefrom. 

2. Prepayment of the initial premium on a policy of insurance is not always 
a condition precedent to the commencement of the risk. 

3. An action for the breach of a tripartite agreement involving the issuance 
and delivery of a separate policy of insurance on the life of each person, but for 
their mutual benefit, may be brought by a party thereto. 

Error to Court of Appeals, Hamilton County. 

Action by Arthur A. Veser against the Guardian Life Insurance Company. 
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Judgment for defendant was reversed, and the cause was remanded by the 
of Appeals. On motion to certify—[Editorial Statement.] 
Affirmed. 


The defendant in error, Arthur A. Veser, plaintiff below, filed the following 
amended petition in the court of common pleas: 


“Comes now the plaintiff and says that the defendant is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New York and 
is engaged in the general life insurance business in said state and is engaged in 
said business in the State of Ohio and that on or about the 27th day of June, 
1928, plaintiff and his brother, Emil J. Veser were engaged in the clothing 
business as partners, under the style and firm name of ‘Veser Bros.’ in the City 
of Cincinnati, Ohio, and that at said time, plaintiff entered into an agreement with 
his brother, the said Emil J. Veser and this defendant, that plaintiff and the said 
Emil J. Veser would, each on the life of the other, take out a policy of life 
insurance in the defendant company for the benefit of the other in the sum 
of $2,500.00; that this plaintiff secured said insurance for the benefit of said 
Emil J. Veser, his partner, in all respects according to the terms of said agree- 
ment with this defendant and that the said Emil J. Veser made an application 
with the defendant company in pursuance to the terms of said agreement and in 
the sum of $2,500.00 on the life of the said Emil J. Veser and in favor of his 
said brother, Arthur A. Veser as beneficiary; that the said Emil J. Veser on or 
about said date signed an application for said insurance with the defendant and 
passed a satisfactory physical examination all in pursuance to said agreement with 
this defendant and that on or about the 24th day of July, 1928, a policy of insur- 
ance was issued and delivered by the defendant on the life of Arthur A. Veser 
in the sum of $2,500.00 with the said Emil J. Veser as beneficiary therein and 
that on or about July 11, 1928, a policy of insurance was issued by the defendant 
on the life of said Emil J. Veser in the sum of $2,500.00 with the said Arthur A 
Veser as beneficiary therein and that said policy was delivered by the defendant 
to its Cincinnati agent on or about the 11th day of July, 1928, all according to 
the terms of said agreement with the defendant. 


“Plaintiff further says that the defendant through its Cincinnati agent care- 
lessly and negligently and for an unreasonable length of time held said policy of 
insurance, so issued on the life of Emil J. Veser at its Cincinnati office and failed 
to deliver said policy to the said Emil J. Veser from said 11th day of July, 1928 
untib the present time, although defendant’s Cincinnati agent was instructed; under 
the terms of said agreement, to deliver said policy immediately to the said Emil 
J. Veser upon receipt of the same at the Cincinnati office of the defendant. 


“Piz re further says that on or about the 17th, day of July, 1928, the said 


Emil J. Veser contracted pneumonia and became suddenly ill, from which illness 
the said Emil J. Veser died on July 23, 1928. 


“Plaintiff further says that by reason of the negligence of defendant’s agent 
as above set forth and by reason of the unreasonable delay of defendant’s agent 
in promptly delivering said policy to the said Emil J. Veser, under the provisions 
of said agreement with defendant, this plaintiff was deprived of the benefits pro- 
vided for in said policy of insurance as the surviving partner of the said Emil J. 


Veser, as beneficiary therein, all to the damage of this plaintiff in the sum of 
$2,500.00. 


“Plaintiff further says that he has made demand upon the defendant for the 
delivery of said policy according to the terms of said agreement and for the 
payment of the sum of $2,500.00 as damages as hereinbefore set forth and that 
the defendant refused and still refuses so to do. 


“Wherefore, plaintiff prays judgment against the defendant in the sum of 
$2,500.00 with interest from the 23rd day of July, 1928 and for his costs herein 
expended.” 


To this amended petition the plaintiff in error, the Guardian Life Insurance 
Company of America, filed a demurrer on the three grounds that there was a 
defect of the parties plaintiff, that the plaintiff had no legal capacity to sue, and 
that the facts stated were insufficient to constitute a cause of action. The trial 
court sustained the demurrer on the second ground. 


Court 
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Error was prosecuted to the Court of Appeals, and the judgment of the court 
of common pleas was reversed and the cause remanded. 

The case is in this court by reason of the allowance of a motion to certify. 

Hightower & O’Brien, of Cincinnati, for plaintiff in error. 

Bert H. Long and Milton M. Bloom, both of Cincinnati, for defendant in 
error. 

Weycanpt, Chief Justice. 

[1] The first contention of the company is that the allegations of the amended 
petition state a cause of action in neither tort nor contract. To this the plaintiff 
replies that his action is for breach of contract, although certain charges of 
negligence are made. In response to this, it is urged by the company that -the 
allegations relating to a contract are mere conclusions, and therefore insufficient. 
Av examination of the amended petition does disclose the phrase, “plaintiff entered 
into an agreement,” but, in addition to this, it is averred in detail that the con- 
tract required the doing of specific acts which the company failed to perform, 
and no motion to strike out or to make definite and certain has been filed. Further- 
more, it must be remembered that, for the purpose of testing the legal sufficiency 
of a pleading, a demurrer admits not only the proper well-pleaded factual allega- 
tions thereof but also the fair, reasonable, and favorable intendments and _ infer- 
ences arising therefrom. That the plaintiff may or may not be able to produce 
the necessary proof when his case comes to trial is, of course, wholly immaterial 
at this time. 

[2] The company further insists that there can be no liability under the 
alleged contract, inasmuch as no policy was ever delivered to plaintiff's brother 
Emil. Furthermore, the petition does not state whether the contract was oral or 
written, but in his brief the plaintiff cites authorities sustaining the validity of 
oral contracts of insurance. However, these questions present no difficulty, in 
view of the well-settled Ohio rule that a policy is only evidence of the contract, 
and the latter may be shown by parol when the policy has not been written or is 
withheld, unless such contract is forbidden by statute or a provision of the com- 
pany’s charter which is brought to the notice of the other contracting party. 
Newark Machine Co. v. Kenton Insurance Co., 50 Ohio St. 549, 35 N. E. 1060, 
22:1. R. A. 768; 22 O. Jur: 318; 14 RB. €. LL. S80. 

[3] The company further complains that the amended petition contains no 
recital as to payment of the initial premium. This, too, is a matter of evidence 
rather than of pleading, for the reason that prepayment of the first premium on a 
policy of insurance is not always a condition precedent to the commencement of 
the risk. 22 ©; Jur. 322: 14 KR. C.. EB. O57. 

[4] The remaining contention of the company is that the plaintiff did not have 
legal capacity to sue, because, if any cause of action arose in this case, it was in 
tort and in favor of the administrator of the deceased, and not in favor of the 
plaintiff as the surviving beneficiary. Again it must be remembered that this cause 
of action is based upon the theory of contract rather than tort. Furthermore, it 
must be observed that the alleged contract is an unusual one. This is not the 
ordinary type of action brought for failure to perform a contract providing for 
the issuance and delivery of a single policy of insurance upon the life of but one 
individual, as in the cases cited by the company. Rather it is an action predicated 
upon the breach of a tripartite agreement involving the issuance and delivery of a 
separate policy of insurance upon the life of each of two persons, but for their 
mutual benefit. Under these circumstances, it is apparent that the contract in 
question is one to which the plaintiff is himself a party and upon which he there- 
lore may sue in his own right and name. 


> conformity with the foregoing views, the judgment of the Court of Appeals 
is affirmed. 


Judgment affirmed. 


Stephenson, Jones, Matthias, Bevis, and Zimmerman, JJ., concur. 
Allen, J., not participating. 
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EATON v. NEW YORK LIFE INS. CO. OF NEW YORK. 
Supreme Court of Pennsylvania. April 23, 1934. 
172 Atlantic Reporter 121. 
3. INSURANCE. 


Whether there was legally effective delivery of life policy depended on 
whether minds of insurer’s agent and insured met on matter of finality of delivery, 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

7. INSURANCE. 

Credibility of testimony of insurance agents as to statements made when 
policy was delivered to insured, in attempting to show delivery was conditional, 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

S.. INSURANCE. 

Beneficiary’s lawful possession of life policy after death of insured prima 
facie sustains burden of proof by raising strong presumption that policy was 
legally delivered, and requires insurer to offer evidence of conditional delivery 
alleged. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

10. INSURANCE. 

Acknowledgment of payment of first premium in life policy which has been 
delivered is conclusive on insurer, in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

Kephart and Schaffer, JJ., dissenting. 

Appeal No. 288, January term, 1933, from judgment in Court of Common 
Pleas, Tioga County, No. 103, May term, 1931; Howard F. Marsh, President Judge. 

Assumpsit by Stella Eaton against New York Life Insurance Company of 
New York on a policy of life insurance. Judgment for plaintiff for $11,500, and 
defendant appeals. 

Reversed with venire. 

Argued before Frazer, C. J., and Simpson, Maxey, Drew, and Linn, JJ. 

Rockwell & Rockwell, of Wellsboro, and A. G. Dickson, of Philadelphia, for 
appellant. 

Crichton & Owlett and G. Mason Owlett, all of Wellsboro, for appellee 

Maxey, Justice. , 

The question here is whether or not the beneficiary’s possession of a policy 
of life insurance, complete in all its terms and duly executed, and containing a 
formal acknowledgment of the payment of the first premium, if, after the death 
of the insured, conclusive evidence or merely prima facie evidence that the agent’s 
manual delivery of that policy into the possession of the insured was a legally 
operative delivery. ; 

January 10, 1929, Emma D. Eaton, a nurse residing in Lawrenceville, Tioga 
county, Pa., but temporarily employed in Elmira, N. Y., applied to an agent in the 
latter city, of the New York Life Insurance Company, for a thirty-year endow- 
ment policy of life insurance in the amount of $5,000, with double indemnity in 
case of accidental death. Stella Eaton, her mother, plaintiff and appellee herein, 
was named as beneficiary, with the right reserved in the insured to change the 
beneficiary. : 

March 19, 1929, the policy was issued for delivery to the assured, and that 
was expressly made its effective date. It contained, inter alia, the following pro- 
vision: “This contract is made in consideration of the application therefor and 
of the payment in advance of the sum of one hundred seventy-six and 45/100 
($176.45) dollars, the receipt of which is hereby acknowledged, constituting the 
first premium and maintaining this policy for the period terminating on the 19th 
day of March, 1930.” 

March 29, 1929, the assured visited her home and gave the policy to her 
mother. March 31, 1929, while driving to Elmira, she crashed into an abutment 
and sustained injuries which caused her death a few hours later. April 3, 1929, 
plaintiff notified defendant of the death, and later defendant refused payment on 
the ground that the first premium had not been paid and the policy had never 
been legally delivered to the insured. 
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The appellee on March 17, 1931, instituted a suit on the policy. The claim 
was for $10,000 under the double indemnity clause. In the affidavit of defense, 
appellant averred that this policy was handed to the applicant by thé company’s 
agent only for the purpose of permitting her to inspect it and to decide whether 
she would accept this policy, or return it to defendant for cancellation and have 
another policy for a different amount issued to her, and that it was only on this 
express agreement and understanding that Emma D. Eaton was permitted to have 
temporary possession of this policy. Defendant denied that the first annual pre- 
mium was ever paid to it or to any of its agents, and that the insurance contract 
ever took effect. ' 

At the trial, plaintiff produced in evidence the policy of insurance, including 
the formal acknowledgment of the receipt of the premium, and also proved the 
death of the assured by accidental means, and then rested. Counsel for the defend- 
ant moved for a compulsory nonsuit for the following reason: “Plaintiff failed 
to prove that the consideration mentioned in the policy was actually paid to the 
insurance company through its duly authorized representatives.” This motion was 
denied. Defendant then offered in evidence the testimony of agents McEwen and 
Thomas, who testified that the premium had not been paid, and also testified as 
to the circumstances under which the policy came into the insured’s possession. 
The testimony of agent McEwen was that he, in company with Wesley Thomas, 
took the policy to the insured and undertook to deliver it to her and collect the 
first premium; that she said to the witness that she did not know whether she 
wanted that policy or a smaller policy “of something like $2,000,” but she requested 
him to allow her to take the policy home to Lawrenceville, and consult with her 
mother as to whether she would take it; that he consented to this and “placed 
this policy in her hands solely and only for inspection”; but neither she nor any 
one else ever paid the premium. This offer of evidence was objected to on the 
ground that “any statement made by the insured cannot be used against the plain- 
tift in this case, and further, that the testimony as to the lack of consideration 
was incompetent, and that the contract said the premium had been paid, and the 
effect of the testimony would be to defeat the operation of the contract. There 
is no affirmation or proof offered that anything was added to, or omitted, from 
the agreement by fraud, accident or mistake.” 

The trial judge made conflicting rulings on the admissibility of evidence. 
After defendant first rested, the case was reopened at defendant’s request, and 
it was then testified by defendant’s agent that “the policy itself is the official 
receipt, supposed to be for the first premium.” As the record stood when the 
plamtiff and defendant finally rested, the court had stricken out much of the 
evidence previously received, and particularly had excluded the oral evidence of 
the agents: (1) That the premium had not been paid, and the policy had been 
delivered for inspection only; and (2) that Miss Eaton had stated at the time the 
policy was placed in her hands that. she would take the policy home to consult 
with her mother as to its acceptance. As to (1), the court said, inter alia, that 
“the fact the premium was not paid to them at that time would not rebut, or 
would not at least contradict the receipt which they delivered.” The court directed 
a verdict for the plaintiff against the defendant in the sum of $11,550. Defendant 
appealed. The exclusion of (1) and (2) constitutes the subjects of the chief 
assignments of error. 

[1, 2] That the insured was in lawful possession of this policy when she took 
it home is conceded. This is not a case where the insured acquired possession of 
a policy feloniously or by fraud, artifice, or mistake. The policy was physically 
delivered to the insured. If it had been a deed in which she was the grantee, the 
delivery would in law be absolute. “An agreement to deliver a deed as an escrow 
to the person in whose favor it is made, and who is likewise a party to it, will 
not make the delivery conditional. If delivered under such an agreement it will be 
deemed an absolute delivery, and a consummation of the execution of the deed; 
for in traditionibus chartarum, non quod dictum, sed quod factum est inspiciatur 
[in the delivery of written instruments not what was said but what was done is 
regarded].” Simonton’s Estate, 4 Watts, 180. In Weisenberger v. Huebner, 264 
Pa. 316, 320, 107 A. 763, 764, this court said: “If delivered to the grantee named 
in the deed, the delivery is not conditional but absolute, irrespective of the inten- 
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tion.” See, also, Loughran vy. Kummer, 297 Pa. 179, 146 A. 534: McCann vy. 
Atherton, 106 Ill. 31, and Fairbanks v. Metcalf, 8 Mass. 230. 

The word “escrow” is not limited to deeds. “The term ‘escrow’ was originally 
applied to instruments for the conveyance of land, but is now applied to all writ- 
tcn instruments so deposited [with a third person].” 21 C. J. pp. 865, 866. 

The same consideration of public policy which would exclude evidence of the 
conditional delivery of a deed to the grantee named therein would seem to call 
for the exclusion of evidence of a delivery “in escrow” of an insurance policy to 
the insured. However, the authorities have ruled otherwise. 

Couch on Insurance, vol. 1, § 124, page 230: “Possession of a policy of insur- 
ance by the insured is only prima facie evidence of its delivery. And the fact 
that a life policy acknowledging receipt of the first premium was in the possession 
of the insured at his death does not preclude the insurer from showing by parol 
that the delivery was conditioned upon acceptance by the insured and execution 
ot a promissory note. * * * Possession of the policy after the death of the 
insured ordinarily raises the presumption that it has been delivered and paid for, 
or that credit has been extended. Likewise, delivery of a life policy to the insured, 
together with its possession after his death by the beneficiary, are prima facie 
evidence that its recital of a7™cash payment is correct. And in Missouri a prima 
facie case is made out by production of the policy and proof of death, the prima 
facie evidence or delivery arising from the possession of the policy being suffi- 
cient to take the question of delivery to the jury”’—citing numerous cases. 

Jones v. New York Life Ins. Co., 168 Mass. 245, 47 N. E. 92, 93: “The pro- 
duction of the policy by the plaintiff, with testimony that it was found, with other 
papers of the intestate, in his. desk, immediately after his decease, was evidence 
that it had been delivered as a valid contract of existing insurance. Chandler v. 
Temple, 4 Cush. 285; Valentine v. Wheeler, 116 Mass. 478; Perley v. Perley, 144 
Mass. 107, 10 N. E. 726.” The case was submitted to the jury. Gardner vy. North 
State Life Ins. Co., 163 N. C. 367, 79 S. E. 806, 808, 48 L. R. A. (N. S.) 714, 
717, Ann. Cas. 1915B, 652: “The company can show that the manual delivery of 
the policy was conditional, for this goes to the execution of the contract.” Bostick 
v. New York Life Ins. Co. [C. C. A.] 284 F. 256 (1st syllabus): “Possession of 
policies by insured or his beneficiary, and recitals therein of payment of the first 
premium, are prima facie evidence only of delivery of the policies and payment 
of the premium, and may be rebutted.” Dunken v. A®tna Life Ins. Co. (Tex. Civ 
App.) 221 S. W. 691: Whether a life policy acknowledging payment of premiums 
was delivered, so as to estop the insurer from asserting invalidity of the policy 
because of nonpayment of the first premium, is for the jury. In Faunce v. State 
Mutual Life Assuranee Co., 101 Mass. 279, it was held that, “in defence against 
an action on a policy of insurance expressed to have been ‘executed and delivered, 
but in fact never delivered, by the defendants, parol evidence is admissible that 
it was agreed between the parties to the instrument that it should issue only as a 
substitute for a previous policy to be surrendered, which never was surrendered, 
but enforced and paid.” 

In Thompson v. Travelers’ Ins. Co. of Hartford, Conn., 198 App. Div. 231, 
190 N. Y. S. 338, 340, the trial judge submitted to the jury these questions: “What 
was the intention of the parties when the policy was delivered to Mr. Howard 
[the assured] on the Wednesday preceding his death? Was the policy delivered 
as a completed contract, or was it the intention of Mr. Backman [the agent] and 
Howard that the policy was simply handed over for the purpose of inspection: 

In National Mut. Fire Ins. Co. v. Sprague et al., 40 Colo. 344, 92 P. 227, 229, 
it was held that “the recitals of the policy and its possession are at least prima 
jacie evidence that the premium was paid, or that the assessable note was given. 
In Gardner v. United Surety Co., 110 Minn. 291, 125 N. W. 264, 265, 26 L. R. A 
(N. S.) 1004: “A duly signed policy issued by the defendant was after the death 
of the insured found amongst his papers. This, together with the admitted facts ot 
its genuineness, established a prima facie presumption that it was in full force 
and effect; and unless the defendant by sufficient evidence overcame that presump- 
tion the jury were justified in finding the policy to be a valid obligation of the 
defendant.” Kendrick v. Mutual Ben. Life Ins. Co., 124 N. C. 315, 32 S. E. 728, 70 
Am. St. Rep. 592: “The plaintiff, to whom the policy was payable, was in pos- 
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session of the policy, and, the death of the insured being admitted, this made out 
a prima facie case.” Cooley on Insurance (2d Ed.) vol. 1, page 671: Whether 
there has been a delivery at all is a question for the jury.” In Snyder v. Neder- 
iand Life Ins. Co., 202 Pa. 161, 51 A. 744, the facts are somewhat different from 
those in the instant case. The action was on a policy of life insurance on whcih 
the first premium admittedly had not been paid. The insured was a local agent of 
‘he company, and the policy was delivered to him under the agreement that the 
-ommissions he should earn should be applied by the company to the premium 
payment. He died a few weeks later, but before he had earned any commissions. 
The agreement as to the delivery of the policy and as to the manner in which 
the premium was to be paid was made with the consent of the general agent. It 
was held by this court that “the company could waive the stipulation, made solely 
for its protection, that no liability should attach until the first premium was 
actually paid to it or to the authorized agent, and its general agent could bind it 
in this regard.” That is what the case actually decided, though the court in its 
opinion said further: “The real question ai the trial was whether there has been 
an absolute delivery of the policy, to take effect at once, or only a conditional 
delivery, with the understanding that the policy was not to go into effect until the 
premium had been earned. This question was for the jury, to whom it was sub- 
mitted with clear and adequate instructions.” 


The assignments of error based upon the exclusion of defendant’s offer to 
show you by the testimony of the agents that the policy was delivered to the insured 
for inspection only must be sustained, for a jural act “must be final in its utter- 
ance. It does not come into existence as an act until the whole has been uttered. 
*** The necessity for a delivery of a document, and the nature of a delivery, 
are here the most usual questions in practice.’ Wigmore on Evidence, Vol. 5 (2d 
Ed.) § 2404. 

In an article by Professor Arthur L. Corbin on “Conditional Delivery of Writ- 
ten Contracts” in “Selected Readings on the Law of Contracts” (p. 901), that 
author quotes Erle, J., in Pym v. Campbell, 6 El. & BI. 370, as follows: “The evi- 


dence showed that there was never any agreement at all; the evidence to vary the 
terms of an agreement in writing is not admissible but evidence to show that 
there is not an agreement at all is admissible.” Page 902: “There has been differ- 
ence of opinion as to what constitutes a legally operative delivery for specific pur- 


poses 


Decisions have so shifted the concept behind the term that it is no longer 
merely the physical transition from one hand to another as a man of business may 
suppose. It is believed, however, that all still agree that delivery consists of con- 


duct on the part of the grantor or obligor expressive of an intent on his part. 
so” 


[3, 4] Whether or not there was a legally effective delivery of this policy, i. e., 
a final jural act, depends on whether or not the minds of the agent and the in- 
sured met on the matter of the finality of the delivery. Did the agent and the 
insured intend the former’s manual delivery of the policy to the latter to be an 
absolute delivery and acceptance? The answer to this is to be found, not only in 
what was done, but in what was said. What was merely done being not conclusive 
ot the issue, what words accompanied the deeds of manual delivery and acceptance, 
respectively, become important. These deeds, unaccompanied by words, would in- 
dicate an absolute delivery and acceptance. If there were accompanying words, 
these might show that the delivery and acceptance were only conditional. If the 
issue On a trial was whether or not a person knew a revolver which he had pointed 
at another and discharged was loaded at the time, his declaration when he pulled 
the trigger would go far in determining the issue. If he had said, “I am going to 
shoot you,” his remark (assuming it was not made in jest) would prove the ex- 
istence of harmful intent on his part; if he had said, “See, it isn’t loaded,” his 
remark (if made in good faith) would negative the idea of harmful intent. 

[5-8] The difficulty here is not with the principle that declarations are receiv- 
able to prove the character of the legally equivocal acts they accompany, but with 
the fact that the proof of these alleged declarations on the part of the insured 
must be by “hearsay” evidence, for the insured is dead, and there is no one, ex- 
cept the defendant’s agents, who can testify as to what the insured said in phys- 
ically accepting this policy. Declarations of deceased persons are always received 
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with caution. See Rehm v. Frank, 16 Pa. Super. Ct. 175. “The evidence [of de- 
clarations by deceased persons], consisting as it does in the mere repetition of oral 
statements, is subject to much imperfection and mistake; the party himself either 
being misinformed, or not having clearly expressed his own meaning, or the wit- 
ness having misunderstood him. It frequently happens, also, that the witness, by 
unintentionally altering a few expressions really used, gives an effect to the 
statement completely at variance with what the party actually did say. 1 Green- 
leaf on Evidence (16th Ed.) § 200.” 

Such hearsay evidence, though viewed with a certain degree of skepticism is 
frequently admitted in evidence, because it does possess some probative value. 
Thayer in his Preliminary Treatise on Evidence, page 523, refers to “declarations 
which are a part of some admissible fact—of the res gesta, as the phrase is. These 
are often spoken of as parts of a mass of circumstantial facts described as res 
geste, all evidential, supporting and supported by each other in their tendency to 
prove some principal fact; instead of being regarded, as they should be, as parts 
of that fact itself, pars rei geste, lying under the curse of hearsay, but received, 
by way of exception, on account of this special intimacy of connection with the 
admissible fact.” The agents’ declarations (if any) when they manually delivered 
the policy to Miss Eaton and the latter’s declarations (if any) at the time she took 
the policy into her possession were “parts of those facts” of “delivery” and “ac- 
ceptance” and show whether they were conditional or absolute. Colridge, J., in 
Wright v. Tatham, 5 Clark & F. 670, 693: “The act itself being admissible, what- 
ever accompanies it and serves to explain its character is relevant and admissible 
also.” 

The credibility of the agents’ testimony as to what they said and as to what 
Miss Eaton said at the vital moment is for the jury. These witnesses are not in- 
competent by reason of the fact they were agents of the defendant company. Sar- 
geant v. Ins. Co., 189 Pa. 341, 41 A. 351, holds that “in an action upon a policy of 
life insurance the agent of the insurance company who made the contract with 
the insured is not an incompetent witness because the insured is dead. Under the 
acts of April 15, 1869, May 23, 1887, and June 11, 1891, an agent who makes a con- 
tract is not a party to the thing or contract in action. It is the principal for whom 
the agent acted who is the surviving party to the contract.” On the other hand, 
the jury must consider whether or not these agents have any bias or interest in 
the case and, if so, whether or not their credibility is affected thereby and to what 
extent. The probative value of any material and relevant declaration which gets 
to the jury only by the vocal utterance of a witness who claims to have heard it 
and to have remembered it accurately, and to repeat it faithfully, can rise no 
higher than the credibility of that witness. 

[9] The beneficiary’s lawful possession of a life insurance policy after the 
death of the insured, and especially when, as here, there is no allegation of fraud, 
accident, artifice, or mistake, to impeach this possession, prima facie sustains the 
burden of proof resting on the plaintiff, by raising a strong presumption that the 
policy was, not only manually delivered, but was also legally delivered to the in- 
sured, and puts the defendant in a position where, to avoid an adverse verdict, it 
must offer evidence of the conditional delivery alleged, sufficiently convincing to 
countervail the strong presumption of legal delivery arising from the lawful pos- 
session of the policy by the beneficiary. In Cambria Iron Co. v. Tomb et al., 48 
Pa. 387, 391, this court said in an opinion by Mr. Justice Agnew: “Legal presump- 
tions are founded upon experience and common observation. When a connection 
is tound to exist between things, so that when one occurs the other is known al- 
ways or generally to follow, this connection becomes the foundation of a legal 
presumption of the existence of the latter from the proof of the former. These 
presumptions are conclusive when the connection appears to be constant or univer- 
sal, and prima facie when the connection is general, but not so universal as to 
establish a conclusive certainty. I Greenleaf’s Ev., §§ 14-33.” 

When a duly executed life insurance policy is, after the death of the insured, 
found in the lawful possession of the family or legal representatives of the insured 
or of the beneficiary named therein, it is a reasonable inference based on experience 
and common observation that there had been a legally operative delivery of the 
policy, to the insured. An agent of a life insurance company who delivers a fully 
executed policy to the insured named “for inspection only” can fully protect his 
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company against a claim later arising from such a conditionally delivered policy by 
taking an “inspection receipt” from the person to whom the policy is manually de- 
livered. When no such receipt is given and the policy is physically delivered to 
the insured, who later dies in possession of the policy, the company is justly sub- 
ject to the presumption that the delivery of the policy was absolute, and that it is 
obligated to the beneficiary as it has in the language of the policy declared itself 
to be 

j10| If the jury finds as a fact that this policy was delivered to the insured 
not conditionally but absolutely, the policy becomes conclusive proof of the pay- 
ment of the first premium, for it so states and thus becomes a complete refutation 
of the averment (in the affidavit of defense) of the premium’s nonpayment. It 
meets the burden resting on the plaintiff to show payment. “* * * In view of the 
fact that the rule that a receipt is only prima facie evidence of payment, and may 
be explained by parol, does not apply when the question involved is not only as to 
the fact of payment, but as to the existence of rights springing out of the contract, 
it is generally held that an acknow ledgment of payment of the first premium in a 
policy which has been delivered is, in the absence of fraud, conclusive on the in- 
surer, and cannot be rebutted in order to avoid liability on the policy.” 1 Couch 
on Insurance, § 115, page 217. Chancellor Kent, in volume 3, page 260, of his 
Commentaries, says: “The receipt of the premium in the policy is conclusive evi- 
dence of payment, and binds the insurer, unless there be fraud on the part of the 
insured.” To the same effect are Home Ins. Co. v. Gilman, 112 Ind. 7, 13 N. E. 
118; —s il Benefit Ass’n v. Jackson, 114 Ill. 533, 2 N. E. 414; Basch v. Hum- 
boldt Mut. F. & M. Ins. Co., 35 N. J. Law, 429; and Fairbanks v. Metcalf, 8 Mass. 
230. In Real Estate Co. of Pittsburgh v. Rudolph, 301 Pa. 502, 153 A. 438, 440, 
this court said: “It would be neither logical nor consistent to hold that the in- 
tentional insertion of an actual consideration may be overthrown whenever one of 
the parties desires to escape liability.” 

Plaintiff made out a prima facie case by proving the accidental death of her 
daughter, Emma D. Eaton, and by offering in evidence this fully executed life 
insurance policy in which she (the plaintiff) was named beneficiary. This raised, 
as we had stated, a strong presumption that there had been a legally operative de- 
livery of the policy. Defendant, however, had a right to present competent evi- 
dence for the purpose of proving that the policy had been delivered for inspection 
only, i. €., conditionally and not absolutely. What the agents offered to testify, 
first, as to what they said about the policy’s delivery, contemporaneously with the 
handing of this policy to the insured, and, secondly, as to what the insured said 
about its acceptance, contemporaneously with taking this policy into her possession, 
is competent evidence to prove the character of the delivery, and that is the fact 
in issue. This evidence should have been received and submitted to the jury 
der proper instructions. Its credibility and its potency in effecting perusasion 
are exclusively for the jury’s determination. 

The judgment is reversed, with a venire. 


JESKE v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. April 23, 1934. 


172 Atlantic Reporter 172. 
1. INSURANCE. 
_ Where life policy grants insured three months to choose option in case of de- 
iault and neither state statute nor policy specifies the option to be compulsory in 
case insured dies within three months without having made election, law will en- 
lorce option most advantageous to beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 366.) 
2, INSURANCE. 

Under life policy where cash value of policy at time of default, less indebted- 
ness, would have purchased term insurance for face of policy for eight months, and 


insured died within three months after default without making election, beneficiary 
held entitled to such term insurance. 


Life policy provided that within three months after default, insured 


might choose cash surrender value or non-participating paid-up endowment 
insurance for reduced amount, or term insurance for face of policy without 
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participation or right to loan, which were mathematical equivalents, second 
option to become automatically effective if no choice was made, and that 
any indebtedness should be deducted from cash value on surrender or 
default, and should also reduce amount of paid-up, term, or endowment in- 


surance in proportion that indebtedness bore to cash value of policy at 
time of default. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
3. INSURANCE. 

Life policy will, if possible, be so construed as to protect insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal No. 1, February term, 1935, from judgment of Court of Common Pleas, 
Lackawanna County, No. 256, March term, 1932; Will Leach, Judge. 

Assumpsit by Adele Jeske, administratrix of the estate of Julius Jeske, de- 
ceased, against the Metropolitan Life Insurance Company, on a contract of life 
insurance. Judgment for plaintiff for $187, and plaintiff appeals. 

Reversed and rendered. 

The options contained in policy and directed to be printed are as follow: 

Surrender or Lapse Options Contained in the Policy. 

“Options on Surrender or Lapse:—Upon failure to pay any premium or any 
part thereof when due, this policy, except as otherwise provided herein, shall im- 
mediately lapse. If, however, the lapse occur after three full years’ premiums 
shall have been paid, the owner hereof, provided there be no indebtedness hereon, 
shall, upon written request filed with the Company at its Home Office, together 
with the presentation of this Policy for legal surrender or for endorsement within 
three months from the due date of premium in default, be entitled to one of the 
following options: 

“First—A cash surrender value. 


“The Company in its discretion may defer the payment of the cash value for 
a period not exceeding ninety days after the application therefor is received hy the 
Company. 

“Second—To have the insurance continued for a reduced amount of non-par- 
ticipating paid-up endowment insurance (including any existing additions to the 
credit of the Policy), payable at the same time and under the same conditions as 
this Policy, but without any Disability Benefits or any increased Death Benefits 
thereunder. Such paid up insurance shall have an increasing cash surrender value 
equal to the full reserve at the date of surrender, or a loan value up to the limit 
of the cash surrender value. Interest on loan under such paid-up insurance shall 
be payable annually in advance to the end of the Policy year at the rate of six 
per centum per annum. 

“Third—To have the insurance continued for its face amount as term insurance 
in whole number of months from due date of premium in default, without partici- 
pation and without the right to loan, and if the sum applicable to the purchase - 
such term insurance shall be more than sufficient to continue the insurance to the 
end of the endowment period named in the Policy, the excess shall be used to pur- 
chase in the same manner non-participating paid-up pure endowment (in even 
dollars for each one thousand dollars of insurance) payable at the end of the en- 
dowment period and on the same conditions as this Policy. The extended contract 
under this option may be surrendered for its full reserve at the date of surrender. 
The continued insurance shall be without any Disability Benefits and without any 
increased Death Benefits hereunder. 


“If the owner shall not, within three months from due date of premium in 
default, surrender this Policy to the Company at its Home Office for a cash sur- 
render value or for endorsement for paid-up insurance or term insurance as pTo- 
vided in the above options, the Policy shall be continued for a reduced amount otf 
paid-up insurance as provided in the second option. 

“The values of these options are mathematical equivalents, and have been 
calculated on the basis of the American Experience Mortality Table with interest 
at three and one-half per centum per annum (omitting fractions of a dollar pet 
thousand of insurance) less a surrender charge not exceeding in any case two and 
one-half per centum of the face of the Policy. These values as computed procuce 
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the results set forth in the table herein at the end of the respective years. Values 
for other years (after the twentieth) will be computed upon the same basis for the 
entire reserve in even dollars for each one thousand dollars of insurance and for 
even months in the event of election of term insurance, and will be furnished upon 
request of the Insured. 

“On surrender or default any indebtedness to the Company under this Policy 
will be deducted from the cash value; and such indebtedness will also reduce the 
amount of paid-up insurance or the amount continued as term insurance and any 
other pure endowment payable at the end of the endowment term, in such propor- 
tion as the indebtedness bears to the cash value at the due date of premium in de- 
fault. 

“The reserve for which funds are to be held upon this Policy shall be com- 
puted upon the American Experience Mortality Table, with interest at three and 
one-half per centum per annum.” 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

T. A. Donahoe and Donahoe & Helriegel, all of Scranton, for appellant. 

Edward W. Warren and O’Malley, Hill, Harris & Harris, all of Scranton, for 
appellee. 

KELLER, Judge. 

Julius Jeske on March 15, 1920, when forty years old, took out a policy of 
endowment life insurance in the defendant company in the face amount of $3,- 
350, payable, as endowment insurance, when he attained eighty-five years of age, 
and, as a death claim, to his estate, if he died before reaching that age; with spe- 
cial provisions for increased insurance, (1) if he died before he became sixty 
years old ($5,025 instead of $3,350), and (2) if he died by accidental means before 
he became sixty years old ($6,700 instead of $3,350). He was to pay a premium 
of $69.25 semiannually, thereafter, on September 15 and March 15, of every year 
until 1940, if he so long lived, and $49.45 semiannually, thereafter, until the policy 
matured either as an endowment or death claim. The policy contained provisions 
for loans which the insured was entitled to obtain on its security; for surrendering 
the policy for cash after the third year; for surrendering it for paid-up nonpar- 
ticipating endowment insurance in a reduced amount; and for surrendering it for 
term life insurance for the face amount, $3,350, for certain fixed terms; and con- 
tained a table (referred to in the surrender or lapse options printed in the re- 
porter’s statement) of loan and cash surrender values per $1,000 insurance, paid-up 
endowment insurance per $1,000 of insurance, and extended term insurance for 
the face value of the policy, of which the following years only are material: 

End Cash Value Paid up En- 

ot or dowment In- Term Insurance 

Year Loan Value surance Continued for 


1 $181 $346 12 yrs. 0 months 
12 201 376 12 yrs. 6 months 


The company subsequently voluntarily increased these loan, cash surrender, 
and paid-up endowment insurance values. 
The insured paid the premiums as they fell due up to and including March 15, 
1931. He did not pay the premium payable September 15, 1931. He died November 
/, 1931. He had borrowed on the policy on January 18, 1930, $623. The amount 
due to repay the loan on the day of default was $680.36. The cash surrender value 
ot the policy on the day of default was $720.50, making the cash surrender value 
ot the policy, after deducting the loan, $40.14. The paid-up endowment insurance, 
alter deducting the loan, was $76.67. The cash surrender value of the policy after 
deducting the loan, $40.14, would have purchased term life insurance for the face 
amount of the policy, $3,350, for eight months, or until after the date of the in- 
sured’s death. 

_ The policy gave the insured, on default in payment of premiums, three options 
which he might exercise within three months, and, if there were no indebtedness on 
the policy, receive the privileges set forth in the table of values above set forth, as 
voluntarily increased by the company, to wit: (1) He could take the cash sur- 
render value, $720.50; or (2) he could take paid-up endowment insurance for $1,- 
365.13 payable as an endowment at eighty-five years of age, or at his sooner death; 
or (3) he could have the insurance continued as term life insurance for the face 
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amount, $3,350, for twelve years and three months. If there was any indebtedness 
on the policy, it would have to be deducted, and the privileges correspondingly re- 
duced; that is, in the present case, there being an indebtedness of $680.36, the in- 
sured could have within three months elected: (1) To take the cash surrender 
value of $40.14; or (2) to take paid-up endowment insurance for $76.67, payable 
as endowment when he was eighty-five years old or at his sooner death; or (3) to 
have the insurance continued for the face amount, $3,350, as term life insurance for 
eight months. He made no election and died before the three months option period 
had expired. 

If the insured did not, within three months from the due date of premium in 
default, make his election between these three options and surrender the policy in 
accordance therewith, the policy provided that “the policy shall be continued for a 
reduced amount of paid-up insurance as provided in the second option”; that is 
in this case if the insured had lived more than three months after September 15, 
1931, and had not, in the meantime, exercised his choice of options, the company 
would automatically have continued the policy as paid-up insurance for $76.67, 
payable as endowment when he became eighty-five years old, or at his sooner death. 

The policy made no provision for what occurred in this instance, viz., the 
death of the insured before his three-month option period had expired and before 
the company could invoke the automatic provisions which the policy applied at the 
end of his three-month option period. What are the rights of the beneficiary un- 
der the policy, his estate—that is, the administratrix of his estate—in this situation 
for which the policy makes no specific provision? 

The case differs from McDonald v. Columbian National Life Ins. Co., 253 
Pa. 239, 97 A. 1086, L. R. A. 1916F, 1244, for in that case, as was pointed out by the 
present Chief Justice in Carter v. Metropolitan Life Ins. Co., 264 Pa. 505, 107 A. 
847, 848, “the state law provided automatically for a paid-up life insurance policy 
for a certain amount in case of forfeiture for nonpayment of premium, without 
action by either of the parties.” And while the insured in that case might have 
within those thirty days used the cash surrender value to purchase extended term 
insurance for the full face of the policy for four years and two hundred and 
thirty-eight days, he had not done so, and the provisions of the state law auto- 
matically applied. We have not that situation here. 

In the Carter Case, 264 Pa. 505, 107 A. 847, decided in 1919, the insured on 
August 3, 1910, obtained from the present defendant an endowment policy on his 
life for $15,000, payable in fifteen years, or at his prior death, for which he was 
to pay an annual premium of $1,107.30. He borrowed $3,510 on the policy on Sep- 
tember 22, 1914, the full cash surrender value at the time, and died on November 
27, 1915, without having paid the loan, or the premium! due on August 3, preceding. 
The policy in that case provided that after it had been in force three years, the 
holder within three months after any default might elect (a) to accept the cash 
value of the policy, or (b) to have the insurance continued in force as term in- 
surance for its face amount, or (c) to purchase nonparticipating paid-up endow- 
ment insurance payable at the same time and on the same conditions as the policy 
If the owner did not within three months from default exercise his option as pro- 
vided in options (a) and (c), the insurance would be continued as term insurance 
for its face amount, as provided in option (b). The policy contained no provision 
indicating an intention in case of default, after granting a loan, to apply the pro- 
ceeds of the policy to the payment of the indebtedness. It did contain a provision 
that a failure to repay a loan with interest “shall not avoid this policy unless the 
total indebtedness hereon to the Company shall equal or exceed such loan value 
at the time ef such failure and until thirty-one days after notice shall have been 
mailed by the Company to the last known address of the insured.” The loan in 
the Carter Case did equal the loan value at the time of default in payment of pre- 
mium, but notice had not been sent in conformity with the policy, and following 
Francis v. Prudential Ins. Co., 243 Pa. 380, 90 A. 205, recovery was allowed for the 
face amount, $15,000, less the loan indebtedness, $3,510, on the principle that until 
thirty-one days after notice was sent announcing the avoidance of the policy it re- 
mained in force as term insurance for its face amount. The policy in the present 
case was issued the year after the Carter Case was decided, and the defendant 
company profited by that decision to declare in the policy that “on surrender or 
default any indebtedness to the Company under this policy will be deducted from 
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the cash value.” This requires, as set forth in Toncich v. Home Life Ins. Co., 
309 Pa. 336, 163 A. 673, that the indebtedness be first deducted from the reserve or 
cash value before the insured is entitled to elect which of the three options secured 
to him he will take, and the cash value, paid-up insurance, or term of extended in- 
surance, as the case may be, is proportionately reduced. The policy in that case 
provided: “Should any indebtedness exist, it shall be deducted from the cash value 
of the policy and the other values shall be correspondingly reduced.” Construing 
this, Mr. Justice Kephart, speaking for the Supreme Court, said: “Under the auto- 
matic extension clause, the insured could demand that the reserve on the policy, 
built up by the payment of premiums for four years, be applied to extend the fult 
insurance. The period of extension was computed on the basis of reserve or cash 
value at the time of lapse, excluding any indebtedness. If there was any indebted- 
ness on the policy, the insurer was entitled to liquidate it by charging it against 
this reserve value. Bach v. Ins. Co., supra [(C. C. A.) 51 F.(2d) 191]; Hawthorne 
y. Bankers’ Life Co. (D. C.) 52 F.(2d) 309. When an indebtedness is\ charged 
against the reserve or cash value of a lapsed policy, the extended insurance as 
shown by the table is proportionately reduced.” He then gave the following con- 
crete example of the insured’s rights thereunder: “The reserve or cash value of 
this policy on April 28, 1929, was $324; the indebtedness was the $300 loan, leaving 
$24 to secure extended insurance. This sum, on the basis of the tables in the 
policy, would extend the insurance [that is, for the face amount of the policy| for 
one year and eleven days, at the expiration of which period, insured being still 
alive, the policy ceased and determined.” 

This is exactly what the appellant in this case claims the right to do, the 
insured having died within the three-month period allowed him to choose his 
option, and the net cash value, over and above the indebtedness, applicable to 
extended term insurance being sufficient to extended insurance for the face amount 
of the policy beyond the date of the insured’s death. Applying the facts of this 
case to the language of that opinion, it would read: “The reserve or cash value 
of this policy on September 15, 1931, was $720.50; the indebtedness was $680.36, 
leaving $40.14 to secure extended insurance. This sum on the basis of the tables 
in the policy, would extend the insurance for eight months or until May 15, 
1932.” The insured died November 7, 1931, within the extended term. 


The defendant company, while claiming the right—notwithstanding the insured 
died before the policy gave the company the authority to do so—to apply the 
second option and continue the policy for $76.67 paid-up insurance, payable at his 
death, offered in its affidavit of defense to pay the plaintiff $187.60, which it 
calculated as the amount of insurance which the cash surrender value, $40.14, 
would buy for a term of twelve years and three months, and which it claimed the 
right to do under the next to the last paragraph of the “option provision” printed 
in the reporter’s statement, as follows: “On surrender or default any indebtedness 
to the Company under this Policy will be deducted from the cash value; and such 
indebtedness will also reduce the amount of paid-up insurance or the amount con- 
tinued as term insurance and any pure endowment payable at the end of the 
endowment term, in such proportion as the indebtedness bears to the cash value 
at due date of premium in default.” 


The calculation is in this wise: Under the table of Guaranteed Loan Values 
and Surrender Values (17—a), after the policy had been in force eleven years 
and six months, the cash surrender value, on September 15, 1931, $720.50, if there 
had been no indebtedness on the policy, would have purchased non-participating 
term insurance for the face amount of the policy, $3,350, for twelve years and 
three months. The indebtedness, $680.36, is 942/5 per cent. of the cash surrender 
value, $720.50, leaving 53/5 per cent. free of indebtedness; 53/5 per cent. of 
$3,350, it calculated to be $187.60, for which amount, it averred, the insured 
became, at his death, entitled to term insurance for twelve years and three months, 
trom September 15, 1931, or for a period of more than twelve years after his 
death. The trial judge, sitting without a jury adopted this view and entered judg- 
ment accordingly. 

The clause relied on to effect this result, viz. “Such indebtedness will also 
reduce * * * the amount continued as term insurance,” is repugnant to and 
inconsistent with the earlier and older provisions of the policy relating to the 
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insured’s options on default—which defendant admits are not abrogated—as well 
as the immediately preceding sentence. “On surrender or default any indebtedness 
to the Company under this Policy will be deducted from the cash value.” After 
deducting the indebtedness from the cash value, the indebtedness is gone—wiped 
out—and the net balance remaining as cash value is applicable to whichever of the 
three options the insured, within three months, may elect. He may apply it to the 
third option which calls for continued insurance for the face amount of the policy 
for a term reduced in proportion to the cash value remaining after deducting the 
indebtedness. Metropolitan Life Ins. Co. v. Lillard, 118 Okl. 196, 248 P. 841; 
‘Yoncich v. Home Life Ins. Co., supra; Carter v. Metropolitan Life Ins. Co., 
supra; Schuberth v. Prudential Ins. Co., 86 Pa. Super. Ct. 80; Great Southern 
Life Ins. Co. v. Jones, 35 F.(2d) 122 (C. C. A. 8th Circuit). Otherwise the policy 
would unfairly discriminate against a borrowing policy holder; since the policy 
itself—see reporter’s statement—declares, “The values of these options are mathe- 
matical equivalents.” The provision relied on differs from the third option in that 
after the indebtedness has been deducted from the cash value, it further attempts 
to reduce the amount of the extended term insurance rather than the duration of 
the term. 


This clause, or one similar to it, has been passed upon in other jurisdictions. 
In Missouri it has been struck down as contrary to the statute law on the subject. 
See Gooch v. Metropolitan Life Ins. Co. (Mo. Sup.) 61 S.W.(2d) 704, over- 
ruling the same case in (Mo. App.) 49 S.W.(2d) 679, relied on by the court 
beiow. In other states it has been held to be invalid as an attempted illegal dis- 
crimination against a borrowing policy holder. Metropolitan Life Ins. Co. v. 
Lillard, 118 Okl. 196, 248 P. 841; Security Life Ins. Co. v. Watkins, 189 Ky. 20, 
224 S. W. 462. See, also, Emig’s Adm’r v. Mutual Benefit Life Ins. Co., 127 Ky. 
588, 106 S. W. 230, 32 Ky. Law Rep. 484, 23 L. R. A. (N. S.) 828: N. Y. Life 
Ins. Co. v. Scheuer, 198 Ala. 47, 73 So. 409. In Indiana a similar provision was 
held ambiguous and unenforceable as against the prior option of term insurance 
for the face amount of the policy. Hay v. Meridian L. & T. Co., 57 Ind. App. 
536, 101 N. E. 651, 105 N. E. 919. We need not go as far as these cases. In our 
opinion its effect, in view of the repugnancy and inconsistency above referred to, 
is to give the insured who has obtained a loan on the policy, a fourth option, viz., 
to allow him, in such case, to take extended term insurance for a proportionately 
reduced amount of the face of the policy ($3,350), for the full term fixed by the 
table of values (twelve years and three months), instead of the third option 
which entitled the insured to take term insurance for the full face amount of the 
policy for a proportionately reduced term. 


The policy provides specifically that in case of default any indebtedness to 
the company under the policy will be deducted. This leaves $40.14, which during 
full three months (Clappenback v. N. Y. Life Ins. Co., 136 Wis. 626, 118 N. W. 
245) the insured had, under the third option, the right to apply to the purchase of 
extended or term insurance for the face amount of the policy ($3,350) for a pro- 
portionately reduced term, to wit, in this case, eight months—just as stated in 
Toncich v. Home Life Ins. Co., supra—if he saw fit to do so, instead of reducing 
the amount of extended term insurance to $187.60 for the full term of twelve 
vears and three months, as the later provision of the policy also gave him the 
right to do. 


[1-3] Where the policy gives the insured the right to elect which of three or 
four options he might select, in case of default, and fixes a period of three months 
within which he can make his election, and neither the state law nor the policy 
makes any provision as to what option should be enforced in case the insured dies 
before the three months have expired, we are of opinion that the law will apply 
the option most advantageous to the insured, or his beneficiary, which in this case 
is the third option, viz., the right to have the insurance continued for its tace 
amount, $3,350, as term insurance in whole number of months from due date of 
premium in default. The law was, in principle, so applied in Metropolitan Lite 
Ins. Co. v. Lillard, supra; Emig’s Adm’r vy. Mutual Benefit Life Ins. Co., supra; 
Bartholomew v. Security Mutual Life Ins. Co. 140 App. Div. 88, 124 N.Y. S 
917, affirmed 204 N. Y. 649, 97 N. E. 869, reargument denied, 205 N. Y. 545, 98 
N. E. 1098. See, also, Nielsen v. Provident Sav. Life Assurance Soc., 139 Cal. 
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332, 73 P. 168, 96 Am. St. Rep. 146; Veal v. Security Mut. Life Ins. Co., 6 Ga. 
App. 721, . S. E. 714: Algoe v. Pacific Mut. Life Ins. Co., 91 Wash. 324, 157 
Pp. 993, L. R. A. 1917A, 1237; McEachern vy. N. Y. Life Ins. Co., 15 Ga. App. 222, 
82 S. E. 920: State Mut. Life Ins. Co. v. Forrest, 19 Ga. App. 296, 91 S. E. 428. 
The contract of insurance is, if possible, to be so construed as to protect the 
insured. MacDonald v. Metropolitan Life Ins. Co., 304 Pa. 213, 155 A. 491, 77 
AER. 358. 

The face amount of the policy is $3,350; not $5,025 nor $6,700. The last two 
emounts include increased death benefits, which under the terms of the third 
jption are expressly excluded in cases of default. 

The assignments of error are sustained. The judgment is reversed and is now 
tered for the plaintiff for $3,350, with interest from February 7, 1932. 


KAUFMAN v. NEW YORK LIFE INS. CO. 
Supreme Court of Pennsylvania. April 23, 1934. 
172 Atlantic Reporter 306. 
3. INSURANCE. 


Mistake of insurer in listing cash surrender value of policy held not such 
mutual mistake of parties as would justify reformation of policy in such respect. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4 INSURANCE. 

Statutes against discrimination between policyholders held not to preclude 
recovery by insured of excessive cash surrender value in accordance with mistake 
2 listing thereof in policy (Act May 3, 1909, P. L. 405). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

\ppeal No. 223, January term, 1934, from judgment of Superior Court, 
reversing judgment of Municipal Court, Philadelphia County; Cunningham, Super- 
ior Judge; Uttley E. Crane, Municipal Judge. 

Action in assumpsit by Leon Kaufman against the New York Life Insurance 
Company, to recover the sum of $420. Judgment for defendant in the municipal 
court was reversed and rendered by the Superior Court, 111 Pa. Super. 273, 169 
A. 447, and defendant appeals. 

Judgment of the Superior Court affirmed. 

The opinion of the Superior Court is as follows: 

This appeal is by the plaintiff below from a judgment entered “upon the 
whole record” in favor of the defendant life insurance company in an action by 
which appellant, as the insured, sought to recover the sum of $420. For the pur- 
pose of this appeal, that amount may be treated as a balance of the “cash sur- 
render value” which appellant averred was still due him under the provisions of 
his policy. At the conclusion of the trial, counsel agreed there were no issues of 
fact for the jury. 

The substantial question here involved does not seem to have been definitely 
tuled by our appellate courts. It arises out of these circumstances. 

On July 21, 1910, defendant issued to appellant, then twenty-one years of age 
1 “Twenty Payment Life Policy” in the amount of $2,000, in consideration of the 
payment by him of an annual premium of $60.04. In a printed “Table of Loan 
and Surrender Values” upon the third page it was stated, inter alia, that the cash 


surrender value, “after policy had been in force” twenty years, would be $678 
for each $1,000 of insurance. 


\ppellant paid the stipulated premium regularly for twenty years and then 
elected to take the cash surrender value of his policy and demanded $1,356—the 
amount indicated upon the face of the contract. 

It was then discovered by defendant for the first time that, by mistake, it had 
vtilized a printed form of policy intended for applicants aged forty-one, and that, 
it it had used the proper form, the cash surrender value, as set out in its rate 
book for 1910, would have appeared thereon as only $468 per thousand of insur- 
ace, or $936 for a $2,000 policy at the end of the twenty-year period. The differ- 
ence of $420 is attributable to the fact that an insured forty-one years of age 
would pay a higher annual premium, thereby creating a greater equity. 

Two grounds of defense were asserted: First, that a mutual mistake had been 
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made by the parties, which entitled defendant to a reformation of the contract: 
and, second, that the statutes of this state, in force at the time the policy was 
issued, forbade such a discrimination between appellant and others of like age as 
would gxist if he were allowed to recover the higher cash surrender value. The 
court below adopted both of those contentions in its memorandum opinion. For 
the reasons presently stated, we are unable to agree with either conclusion. 

[1, 2] As was said in Boyce v. Fire Insurance Co., 24 Pa. Super. Ct. 589: 
“It is a settled rule in equity that where the court is asked to reform the written 
evidence of a contract, the mistake must be mutual. * * * A court of equity 
has not power to reform an agreement; it can only correct the written evidence 
of the agreement to make it correspond to the understanding of the parties.” 

The court below found such a mutual mistake existed because, to quote from 
its opinion, “both parties hereto contracted with reference to the existing published 
rates, and both intended that the policy as issued and delivered should conform 
to such rates; neither intended that the plaintiff should receive a benefit from 
his policy that every other policy-holder of the same class could not receive.” 
The difficulty we have with this conclusion is that it is not supported by the facts. 
These indicate merely that appellant made written application for a twenty-payment 
policy in the amount of $2,000; that a policy was delivered to him showing the 
cash surrender value which he now claims; and that he continued to pay the 
premium for a period of twenty years, in the belief that he would receive the 
benefits set forth in that policy. There is no evidence that appellant, before taking 
out the insurance, was informed as to what the cash surrender value at the end 
of any given year would be. 

In several instances the court below uses the expressions, “published rates” 
and “existing published rates,” of the defendant company. Under the evidence, the 
rates of defendant in 1910 were not “published” in any correct sense of that term. 
They were merely printed in a “rate book,” furnished agents and employees of 
defendant, and were filed with the insurance commissioners of the states in which 
it was doing business. Appellant testified positively, and without contradiction, 
that the agent of defendant who obtained his application for the policy did not 
show him “any rate book,” and that knowledge of its contents was never com- 
municated to him, The presumptions attendant upon a contract by a patron with 
a public utility which has filed, posted, and published its rates do not arise in this 
case. Under all the circumstances, we think it cannot properly be said that appel- 
lant consciously “intended” to contract with reference to any of defendant's then 
existing rates, except the annual premium rate, or that he had any knowledge 
concerning the “relation between premiums paid, surrender values and _ reserves,” 
stressed by the court below. His intent, to be significant, must have been a par- 
ticular intent; and the only evidence of an intent of that character was his request 
for a $2,000 twenty-payment policy. Indeed, if any inference is to be drawn, the 
normal one would be that he intended to keep in force a policy which guaranteed 
the exact payments shown therein. 

[3] The facts do not disclose an antecedent agreement to fix the cash sur- 
render value at the figure now put forward by the defendant and an inadvertent 
substitution of other figures, contrary to the intention of both parties. We there- 
fore conclude that no such mutual mistake existed as would justify a reformation 
under the settled principles of equity jurisprudence. 

Defendant has cited several decisions from other jurisdictions, in which refor- 
mation was decreed to permit the correction of clerical or actuarial mistakes 
The ostensible reason given in support of reformation in certain of these cases 1s 
in harmony with defendant’s argument that a mutual mistake existed because the 
insured, in each instance, must have intended to contract in accordance with the 
company’s published rates: and defendant urges that this line of reasoning 1s 
cqually applicable to the present case. As above stated, we are not convinced that 
the theory is correct in the normal situation. Moreover, a careful examination ot 
the cases referred to will show that most of them are distinguishable upon their 
actual facts, which were such as to make recovery for the face amount of the 
policy clearly inequitable in those cases. 

A brief reference to certain of them will make the distinction apparent. Thus, 
in Columbian National Life Insurance Co. vy. Black (C. C. A.) 35 F.(2d) 571, 71 
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A. L. R. 128 (cited by the court below), application was made by the insured 
jor a $10,000 policy. By mistake, the printer had used the form for an ordinary 
life policy for the first page, but on the reverse side had erroneously used the 
form for an endowment policy. Each of these had a table of values setting out 
the options given to the insured at the end of each year. Under the table on the 
first page, the assured was correctly given an option of receiving $3,040 in cash 
at the end of twenty years, while under the provisions applicable to the endow- 
ment policy, he was given $10,000 in cash at the end of the same period. As the 
court correctly pointed out, there was a patent and manifest absurdity on the 
face of the policy, and reformation was consequently allowed to rectify the error. 

In Hibbard v. North American Life Insurance Co., 192 Wis. 315, 212 N. W. 
779, also relied upon below, the life insurance policy contained a table of cash 
ae values, ending with the twentieth year at $4,640. The surrender value 
for the tenth year was $2,070. The policy also contained a series of four options, 
which by mistake were guaranteed at the end of ten rather than twenty years. 
One of these options allowed the insured to surrender the policy for cash payment 
{ $4,640. Here again there was an obvious ambiguity on the face of the policy, 
since if the insured had read the document, he would have discovered that the 
figures given in the table of cash surrender values were in direct conflict with the 
figures specified under the option provisions. 

In Hemphill et al. v. New York Life Ins. Co., 195 Ky. 783, 243 S. W. 1040, 
the insurance company neglected to deduct the amount of money borrowed upon 
the original policy, and consequently gave the insured paid-up insurance of $1,289 
instead of $225. 

In New York Life Ins. Co. v. Gilbert et ux., 215 Mo. App. 201, 256 S. W. 
148, paid-up insurance was given in the amount of $768, whereas it should have 
been $296. 

In Buck v. Equitable Life Assurance Society, 96 Wash. 683, 165 P. 878, the 
cash surrender value through a clerical error was stated to be $1,000 instead of 
$408 

In Berry v. Continental Life Ins. Co. of Missouri, 224 Mo. App. 1207, 33 
S.W.(2d) 1016, the cash surrender value was stated to be $2,000, whereas it should 
have been $952. 

It will be noted that these cases fall generally into two categories: First, 
those in which there was an obvious conflict between different clauses of the same 
policy, with the result that the insured could not be said to have been misled; 
and, second, those in which the mistake was so great that an inference might 
easily have arisen that the insured must have recognized the error. If the facts 
of this case had brought it within either class, it might be held that the mistake 
could he corrected—not upon the ground that a mutual mistake existed, but upon 
the cognate ground that a mistake by one party coupled with knowledge thereof 
by the other, may, under certain circumstances, afford a basis for equitable relief. 
“It has been held with obvious justice that a mistake by one party and knowledge 
of the mistake by the —. will justify relief as fully as mutual mistake.” Willis- 
ton on Contracts, vol. III, § 1497; see, also, section 1548. 

This doctrine was apolied in Cook v. Liston, 192 Pa. 19, 43 A. 389, where a 

ed was reformed in view of the fact that the grantee accepted it with knowl- 
a of an error in the estate conveyed. However, if this doctrine be applied, 
there must be such knowledge of a mistake on the part of the party against whom 
reformation is decreed as to justify an inference of fraud or bad faith. We 
cannot hold that such an inference fairly arises in the present case. No ambiguity 
is apparent upon the face of the policy, and the discrepancy between the total 
amount of the premiums and the surrender value is not so great as to charge 
appellant with notice of an error. If there be any fundamental conflict of author- 
ity on this subject, we believe the better considered decisions to be those of New 
York Life Ins. Co. Kimball, 93 Vt. 147, 106 A. 676, and New York Life Ins. 
Co. v. Street (Tex. Civ App.) 265 S. W. 397. 

[4] We are also of opinion that the statutes against discrimination between 
policyholders were not intended to defeat recovery in a case of this sort. The 
statute in effect at the date upon which this policy was written was that of May 
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3, 1909, P. L. 405. Its applicable provisions are appended in a footnote.’ It js 
aimed at two evils. It prohibits the giving of any rebates of premiums, or any 
other inducements not specified in the policy of insurance; and it prohibits any 
discrimination between policyholders of the same class and of equal expectation 
of life. In Reed v. Phila. Life Ins. Co., 50 Pa. Super. Ct. 384, it was said that 
the statute is designed to give the advantage of life insurance to all persons upon 
equal terms, and is intended to protect the treasuries of insurance companies from 
depletion in favor of certain policyholders and to the detriment of the interest oi 
others. 

Defendant contends that, if recovery be allowed for the amount stated on the 
face of this policy, the intent of the statute will be violated as certainly as if the 
discrimination had been knowingly made. In our opinion this places too strict a 
construction upon the statute. Obviously, the assets of insurance companies must 
be preserved for the benefit of all, but the common good will not be harmed 
through occasional and inadvertent mistakes in the preparation of policies. Such 
errors occur but seldom, and will cause no substantial detriment; only when an 
insurance company deliberately enters upon a course of discrimination will its 
reserves become depleted. It is against such intentional discrimination on the part 
of the company, and intentional acceptance of such preferential benefits by the 
insured that the statute is aimed. 

It is not only that the equities do not favor defendant in this case. On the 
coutrary, there are positive equities in favor of appellant which would make us 
pause long before affirming this judgment. 

When considering the respective equities, it should be noted that the policy 
was returned to defendant’s home office on a number of occasions for the purpose 
of having changes of the beneficiary registered and in order to procure loans 
upon it. Defendant had numerous opportunities to discover its mistake. An infer- 
ence of laches upon its part would be stronger than any inference that appellant 
should have known an error must have been made. 

A policy of insurance is no longer an isolated contract to be laid away until 
it matures. It is well known that such policies are now regarded as a substantial 
form of capital. Their holders are encouraged to plan their contracts so as to 
make of them a present asset as well as an investment to be realized upon in the 
future; such contracts furnish a form of collateral security. If a policyholder 
cannot rely upon the face of his contract, but must be continuously apprehensive 
of the fact that at the end of twenty years, he may be told a mistake had been 
made in the amount of capital upon which he had come to rely, far more injury 
will result to the companies and the public than will be occasioned by requiring 
this defendant to stand the consequences of its own mistake. 

The conclusions thus reached render it unnecessary for us to consider the 
other questions discussed in the briefs. We sustain the assignment charging error 
in entering judgment for the defendant n. o. v. 

Judgment reversed and here entered in favor of appellant for $420, with 
interest from July 26, 1930. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 


Arthur G. Dickson, of Philadelphia, for appellant. 
Henry Arronson and Simon Pearl, both of Philadelphia, for appellee. 
Per Curiam. 


1“Section 1. Be it enacted, &c., That no insurance company organized under the laws ot, 
or doing business in this Commonwealth, or any officer, agent, solicitor, or representative 
thereof, or any insurance broker, shall pay, allow or give, or offer to pay, allow or give, 
directly or indirectly, as inducements to insurance, nor shall any person knowingly receive, as 
such inducement to insurance, * * * any special favor or advantage in the dividends or 
cther benefits to accrue thereon, * * * or any valuable consideration or inducement what- 
ever, not specified in the policy contract of insurance. * * * s 

“No life insurance company organized under the laws of, or doing business in, this Com- 
monwealth, shall make or permit any distinction or discrimination in favor of individuals, 
between insurants of the same class with equal expectation of life, in the amount or payment 
of premiums or rates charged for policies of life or endowment insurance, or if the dividends 
or other henefits payable thereon, or in any of the terms and conditions of the contracts it 
makes, nor shall any such company or agent thereof make any contract of insurance, or agree 
ment as to such contract, other than as plainly expressed in the policy issued thereon. * * 
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The judgment of the Superior Court, reversing the judgment of the municipal 
court of Philadelphia county, is affirmed on the clear and comprehensive opinion 
by Judge Cunningham. 


ROGERS v. ETNA LIFE INS. CO. No. 13793. 
Supreme Court of South Carolina. March 3, 1934. 
173 Southeastern Reporter 306. 
1. INSURANCE. 

In action on disability policy, evidence showing insured was taken to hospital 
suffering from tuberculosis more than two years after policy was issued, made jury 
question whether glisability occurred after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

Insurer, having issued disability policy and accepted premiums based on good 
health of insured for two years, is estopped from saying that insured was disabled. 
when policy was issued; there being no allegation or proof of fraud. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Common Pleas Circuit Court, of Spartanburg County; M. C. 
Foster, County Judge. 

Action by D. W. Rogers against AXtna Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Carlisle, Brown & Carlisle, of Spartanburg, for appellant. 

Nicholls, Wyche & Russell, of Spartanburg, for respondent. 

\W. C. Cornran, Acting Associate Justice. 

The county court of Spartanburg county, presided over by Hon. M. C. Foster, 
as county judge, was the tribunal in which this cause was heard on November 28, 
1932 

The plaintiff claimed total disability under his policy of insurance issued to 
him in September, 1929. The jury rendered its verdict in favor of the plaintiff, 
judgment was duly entered thereon, and this appeal taken therefrom. 

The appellant presents two grounds for reversal of the judgment; the first 
being alleged error on the part of the presiding judge in refusing to direct a ver- 
dict for the defendant upon the ground that the disability of the plaintiff was in 
existence when the policy was issued, and, second, alleged error in refusing to 
charge the jury as requested. The two grounds will be considered in order. 

[1] the proof shows that the plaintiff was employed at the Pacific Mills, Ly- 
man, S. C., when the policy was issued and that he worked regularly. He continued 
to work at Lyman until December 14, 1931, more than two years after the policy 
was issued, at which time he was taken to a hospital suffering with pulmonary tu- 
berculosis, and that he has not been able to work since. This testimony certainly 
presented a question for the jury to decide as to whether the disability occurred 
subsequent to the issuance of the policy, there being no question raised as to the 
validity of the policy during that period. 

{2| Upon another ground, also, the motion should have been denied. The de- 
fendant, having issued the policy and accepted the premiums based upon the good 
health of the insured, is estopped from now saying that the insured was disabled 
at the time the policy was issued; there being no allegation or proof of fraud. As 
sustaining this contention the attorneys for the respondent cite the following au- 
thorities which appear conclusive of the question: 21 C. J. 1111; Barton Savings 
Bank & Trust Co. v. Bickford, 97 Vt. 166, 122 A. 582; Stevens v. U. S. (C. C. A.) 
29 F.(2d) 904; Scheper v. Scheper, 125 S. C. 89, 118 S. E. 178. 

[3] At the conclusion of his charge the presiding judge was requested orally 
to charge the jury, in effect, that the defendant would not be liable unless the dis- 
ability arose while the plaintiff was insured under the policy. After some remarks 
were made by the court and by counsel, the judge said: “No, it is refused.” 

No reason is assigned as to why the request was refused. It may have been 
that it was not presented as required by rule 11 of the circuit court, or it may have 
been that the presiding judge considered the proposition was covered by his general 
charge. In his charge the presiding judge said to the jury that the plaintiff was 
claiming the benefits under the policy which arose while the policy was in force; 
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he further charged that the plaintiff must prove the material allegations of his 
complaint by the preponderance of the evidence. It is our opinion that the oral 
request of the defendant may have been properly refused on either ground. 
The judgment of the lower court is affirmed. 
Blease, C. J., and Stabler, Carter, and Bonham, JJ., concur. 


HORTON v. METROPOLITAN LIFE INS. CO. No. 13809. 
Supreme Court of South Carolina. March 16, 1934. 
173 Southeastern Reporter 306. 
INSURANCE. 


In suit on life policy which provided for paid-up insurance in case of lapse 
which had occurred, administrator of insured could not recover on new extended 
insurance policy which insurance agent had promised to issue upon lapse of orig- 
inal policy. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Appeal from Common Pleas Circuit Court of Union County; W. H. Townsend, 
Judge. 

Suit by William Posey Horton, as administrator of the estate of Robert L. 
Walker, deceased, against the Metropolitan Life Insurance Company. From the 
judgment, plaintiff appeals. 

Affirmed. 

John D. Long, of Union, for appellant. 

Carlisle, Brown & Carlisle, of Spartanburg, and Sawyer & Sawyer, of Union, 
for respondent. 

W. C. Cornran, Acting Associate Justice. 

In April, 1932, the plaintiff, as administrator of the estate of Robert L. Walker, 
deceased, brought this suit against the defendant claiming the sum of $1,600 and 
alleging that this amount, plus interest, was due upon a policy of insurance issued 
to Robert L. Walker on November 1, 1927. The complaint alleged that the policy 
was issued for $800 and that it contained a provision that, if the insured came to 
his death by accidental means, the amount of the policy should be doubled. It was 
further alleged that the insured died by accident on January 9, 1932. It was 
further alleged that every condition of the policy had been carried out by the 
plaintiff and his testator (intestate?). 

The answer of the defendant admitted the execution and delivery of the pol- 
icy, but denied liability thereon except for the sum of $80.40, for the reason that 
the policy had lapsed for nonpayment of the monthly premium which fell due on 
April 1, 1931. 

It was admitted that no further premiums were paid and that the insured had 
come to his death by accident. 


Upon these allegations, the cause was brought to trial before Judge W. H. 
Townsend and a jury at the February, 1933, term of the court of common pleas 
for Union county. At the conclusion of all the testimony, the Presiding Judge, 
upon motion of the defendant, directed a verdict for the plaintiff in the sum of 
$80.40, and, from the judgment entered thereon, this appeal is taken. It appears 
from the testimony that the plaintiff herein, a nephew of the insured, was keeping 
up the monthly premium payments upon the policy of $2.20 per month, and that in 
March, 1931, he went to the agent of the defendant and told him that on account 
of being out of employment, he would be unable to carry the policy. He further 
stated to the agent that he wanted some protection. 


Adverting here to the terms and the conditions of the policy, it appears that 
it contained two options in case of lapse; one for a reduced amount of paid-up 
insurance and one for a certain amount of cash surrender value. There was no 
provision for what is called extended insurance. In case of failure to pay the 
monthly premiums, the policy provided for the usual thirty-day grace period. On 
June 1, 1931, the grace period for the month of May would expire, and on that 
day the plaintiff gave to the agent of the defendant a check for $2.20 for the May 
premium, but this check was denied payment by the bank upon which it was drawn. 
The policy was then undoubtedly lapsed for nonpayment, and under its terms the 
insured was entitled to a paid-up insurance or the cash surrender value. Up to 
this point the case is perfectly clear and free from difficulty, and, as the insured 
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had died, the agreed amount of paid-up insurance ($80.40) was all that could be 
claimed. But just here the waters become somewhat muddied, as they usually do 
when the question of waiver is injected. The plaintiff claimed that the agent of 
the defendant had promised him extended insurance upon the policy, although the 
policy contained no option as to extended insurance, and that thereby the condition 
as to lapse had been waived and that no further premiums would be demanded. 
This agreement, as testified by the plaintiff, was made in March, 1931, although 
the premiums for March and April were paid subsequently thereto. This conten- 
tion arose out of an alleged agreement with the agent that the plaintiff would apply 
for another policy of insurance in the sum of $1,000, and that the old, lapsed policy 
would be exchanged for the new one. The cash surrender value of the lapsed 
policy or the paid-up insurance provided for under its terms would then be used 
to pay the premium on the new policy, if issued. This alleged agreement with the 
agent was had in March, 1931, before the policy had lapsed, and the application for 
the new policy was not made until October 4, 1931. The application was refused, 
and no new policy was ever issued. 

The Presiding Judge at first excluded the testimony offered by the plaintiff as 
to the agreement with the agent relative to extended insurance, but later in the 
trial held that he would admit it, although incompetent. It was therefore before 
the Presiding Judge when he. made his ruling on the motion to direct a verdict. 
He evidently held that this testimony had no bearing whatever upon the cause of 
action set out in the complaint, and in this holding we see no error. The testimony 
certainly added no weight to the claim of the plaintiff of his right to recover upon 
the policy issued as to which “he had fulfilled every condition.” 

It is conceded by all that the policy had lapsed for nonpayment of premiums 
and that the application for the new policy was refused. The suit was for re- 
covery upon the policy which had lapsed; the complaint alleging that every condi- 
tion of the policy had been fulfilled. Under these conditions the policy was then 
worth the sum of $80.40 as provided therein for paid-up insurance, and this amount 
was fixed upon the lapse of the policy. What this court held in the case of Dwyer 
v. Insurance Co., 132 S. C. 10, 129 S. E. 84, 85, becomes most applicable: “The 
terms of the policy are clear. Upon default in the payment of the fourth premium 
and failure of the owner within three months from the due date of the premium 
in default to exercise the option given, the policy automatically became a paid-up 
policy for such reduced amount of insurance as the owner of the policy was en- 
titled to under the second option.” 

The order of the circuit judge directing a verdict for the plaintiff herein in 
the sum of $80.40 is affirmed. 

Bonham, J., concurs. 

Blease, C. J., and Stabler and Carter, JJ., concur in result. 


PEARSON v. MUTUAL LIFE INS. CO. OF NEW YORK. 

Court of Appeals of Tennessee, Middle Section. Oct. 21, 1933. 

Certiorari Denied by Supreme Court, March 10, 1934, 
68 Southwestern Reporter (2d) 963. 
INSURANCE. 

Insurer’s demanding premiums and, on request, canceling life policy entitling 
nsured, totally incapacitated, to disability payments and suspension of premiums, 
held constructive fraud, justifying reinstatement of policy. 

It appeared that insured was misled by insurer’s agents, who demanded 
payment of premiums, notwithstanding notice and proof of insured’s dis- 
ability, and that insured, believing that policy would lapse for nonpayment 
of premiums, requested insurer to cancel policy and pay him its cash sur- 
render value. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE 

To claim difference between amount paid and amount due when insurer wrong- 
fully canceled life policy providing disability payments, insured need not tender 
back amount received. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
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7. INSURANCE. 

Suit to reinstate life policy providing disability payments held not barred by 
laches where insured, being totally disabled for almost three years after cancella- 
tion of policy, sued when ascertaining rights. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

8. INSURANCE. 

After discovering fraud or mistake, insured has reasonable time to 
release of liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Chancery Court, Rutherford County; John E. Richardson, Special 
Chancellor. 

Suit by Elam B. Pearson against the Mutual Life Insurance Company of 
New York. From a decree dismissing the bill, complainant appeals. 

Reversed and rendered. 

Wilkes Coffey and J. J. Jewell, Jr.; both of Murfreesboro, for appellant. 

Walter Stokes, of Nashville, and J. D. Richardson, of Murfreesboro, for 
appellee. 

CroWNOVER, Judge. 

This was a suit to have reinstated a life insurance policy which had been 
canceled by the mother of insured. The complainant alleged that he was misled by 
defendant and caused to accept, in satisfaction of a policy of insurance issued to 
him, an amount which was a fraction of the amount to which he was entitled 
under the policy. As grounds of rescission, complainant alleges that he was of 
unsound mind when he accepted the cancellation of the policy, and was also 
ignorant of his rights under the policy, and through the willful misrepresentations 
cf the agents of defendant insurance company as to his rights under the contract 
of insurance he was misled and caused to accept said small amount, which acts of 
the company he charges were a constructive fraud. 

Elam Brents Pearson, of Christiana, Rutherford county, Tenn. a young 
farmer of the age of twenty-one years, obtained a policy of life insurance for 
$1,500 in the Mutual Life Insurance Company of New York, on November 14, 
1924. He later obtained from the same company a policy of $2,000, dated Septem- 
ber 20, 1926. Both policies provided for monthly disability payments, and_ that 
premiums should be waived during disability. 

In Octboer, 1926, he became ill and totally incapacitated for work. Some 
time in October his mother went to the Nashville Office and paid the premium 
on the $2,000 policy for one year. At the same time she informed then that he 
was ill and unable to work. Some time in November she went to the Nashville 
office and paid the premium for a year on the $1,500 policy, again informing them 
of his total disability. Some time prior to this proof of his disability had been 
duly given the company. The company began paying him disability benefits under 
both policies on November 18, 1926, and continued to pay same up to May 7, 1927, 
when it, for some reason not shown, ceased to make payments. It appears that the 
company accepted premium on the $1,500 policy in 1926 after proof of disability 
and after it had begun paying benefits. 


Some time in October, 1927, Mrs. Pearson paid the premium on the $2,000 
policy for a year. In November, 1927, premium again fell due on the $1,500 policy. 
Pearson was still ill in bed. After several notices had been received, his mother, 
Mrs. Pearson, fearing the policy would lapse for nonpayment of premium, decided 
to ask the company to cancel the $1,500 policy and pay him the cash surrender 
value of same. She wrote a letter to the company and had it copied on type- 
writer, which letter read as follows: 


avoid 


“December 30, 1927. 
j “Re: Policy No. 3383—853. 

“I desire to surrender the above numbered policy for cash. Please send check 
to cover.” 

She then took the letter to her son for his signature. He was sick in bed, 
and he and she both say he did not know what he was doing, but he signed it, 
and she mailed it to the company. Pearson had previously obtained a loan ot $27 
on the $1,500 policy. On January 7, 1928, the insurance company mailed its check 
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to Elam B. Pearson for $8.26, the check stating on its face: “In full settlement 
of Policy No. 3,383,853 and profits thereon now surrendered to the said company.” 
Pearson cashed the check on January 14, 1928. He says he does not know anything 
about cashing the check, but his mother testified that when he was able to get 
out of bed she gave him the check and he went to the bank and cashed it. 

In October, 1930, Pearson was able to look after his affairs. He consulted a 
lawyer about his rights under the two policies, who informed him that no pre- 
miums should have been required on either policy after November, 1926; that the 
$1,500 policy should not have been canceled; that he was entitled to disability 
payments under both policies; that, if suit had to be instituted, he should bring 
an action in the circuit court for payments under the $2,000 policy from May, 
1927, to date, and under the $1,500 policy from May, 1927, to the date of cancella- 
tion, and should file a bill in the chancery court to have the $1,500 policy rein- 
stated. His attorney Wilkes Coffey, Jr., wrote the following letter to the company, 
on October 14, 1930: 

“Tam herewith enclosing affidavits and statement of Dr. Brush as proof of 
disability of Mr. Pearson. You will notice from the proof that Mr. Pearson has 
been unable to do any work beginning with the year 1927 and on up to the pres- 
ent time. During this period one of his policies was cancelled and he now thinks 
this policy should be reinstated; that he should receive the benefits under both 
lies during the whole year of 1927 and on to the present time, subject to the 
credits from the small amounts which you have paid him. 

“Trusting that you will take this matter up at once and make adjustment of 
same, I am. * * *” 

On February 15, 1931, the company began making payments under the $2,000 
policy. 

In March, 1931, Pearson brought an action in the circuit court of Rutherford 
county to recover disability payments under the $2,000 policy from May 7, 1927, 
to February 15, 1931, and under the $1,500 policy from May 7, 1927 to January 
14, 1928, the date of its cancellation. The home office of the insurance company 


calculated that the payments on the $2,000 policy and the refund of premiums 
amounted to $744.84, and the payments under the $1,500 policy to January 14, 1928, 
amounted to $105, and offered to compromise for $600, which was accepted by 
Pearson, and the following consent decree was entered, on April 19, 1932: 

“In this cause it appearing that all matters have been compromised and settled, 


it is ordered, adjudged and decreed that said suit be and is dismissed at the cost 
of the defendant.” 


And Pearson executed the following release: : 

“Whereas Elam B. Pearson filed suit in the Circuit Court of Rutherford 
County, Tennessee, against the Mutual Life Insurance Company of New York 
predicated upon a claim for certain disability benefits under two policies of insur- 
ance on his life issued by the Mutual Life Insurance Company of New York and 
being Numbers 3,383,853 and 3,697,978, respectively; and, 

“Whereas all matters in said suit have been compromised and settled and the 
suit dismissed at the cost of the defendant; 

“Now therefore in view of the premises and the sum of $600.00 paid to said 
Elam B. Pearson by the Mutual Life Insurance Company of New York, the 
receipt of which is acknowledged, and the same is accepted by the defendant in 
full compromise settlement, accord and satisfaction of all matters involved in said 
suit. 

“This April 19, 1932. 

“TSigned] Elam B. Pearson.” 

On June 15, 1932, Pearson filed the original bill in this cause, asking that the 
$1,500 policy be reinstated, and that he have decree against the company for the 
amount due him under same, alleging that the cancellation of the policy was pro- 
cured by the constructive fraud of the company, as hereinabove stated. He tendered 
into court the said sum of $8.26. 

The insurance company answered and denied that it knew or should have 
known that complainant was disabled under the terms of the policy from May 7, 
1927, to January, 1928; and that it had been guilty of any bad faith or construc- 
tive fraud. It denied that Pearson had insufficient mental capacity at the time of 
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the cancellation to agree to same; and alleged that all claims under both policies 
were settled in full in the circuit court case. 

It was agreed at the trial in the chancery court that complainant was totally 
and permanently disabled, which agreement is as follows: : 

“It is agreed by and between the attorneys representing the plaintiff, and 
attorney representing the defendant, that they have been paying him a disability 
as provided for in the $2000.00 policy since November 1926, from which time he 
has been totally and permanently disabled to follow any gainful occupation up ' 
until the present time.” 

The case was by agreement heard on oral evidence by the chancellor, the 
jury being waived, but there was no written agreement to try the case under 
chapter 119 of the Public Acts of 1917. 

The chancellor found and decreed that Pearson was not of unsound mind 
when he accepted the cancellation of the policy: that the policy was canceled 
at the instance of complainant without any fraud or undue influence on the part 
of the defendant; that complainant, who had paid off a loan to defendant in the 
cancellation, had not offered to restore his state of indebtedness; that he had 
sued the defendant and recovered on account of disability to the date of can- 
cellation of policy; that complainant was guilty of laches which amounted to a 
ratification and waiver of all wrong, if any. He decreed that the allegations of 
the bill were fully met and denied in the answer and not sustained by the evidence, 
and he dismissed complainant’s bill. 

Motion for a new trial having been overruled, complainant appealed to this 
court, and has assigned errors, which are, in substance, as follows: 

(1) There is no evidence to support the judgment of the court. 

(2) The preponderance of the evidence is against the findings and judgment 
of the court. 

(3) The court erred in finding that the policy was duly canceled at the 
instance of the complainant, without any fraud or undue influence on the part of 
defendant. 

(4) The court erred in finding that by the cancellation of said policy the 
complainant paid off a loan to defendant, which he has not offered to restore to 
defendant. 

(5) The court erred in holding that the judgment of the circuit court was 
res adjudicata. 

(6) The court erred in holding that laches barred a recovery. 


[1, 2] The first five assignments will be treated together. The only testimony 
in the record on the subject of the mental state of Pearson at the time of the 
cancellation of the policy is that of himself and his mother—that he was ill in 
bed, running a temperature, and did not know what he was doing when he 
signed the letter, and still had not sufficient mental capacity to know what he 
was doing when he cashed the check. This testimony is undisputed by defendant, 
who took no proof. The chancellor found and decreed that “the allegations of 
complainant to the effect that he did not knowingly request cancellation of the 
policy of insurance in question is not so sustained by the evidence that the court 
is convinced of its correctness.” On appeal, where the case was tried on oral 
evidence without a written agreement and not according to the forms of chancery 
practice, the material evidence rule is applied as if the case had been tried by a 
jury. Code, § 10622; Broch v. Broch, 164 Tenn. 223, 47 S.W.(2d) 84. Under 
this rule we are bound by the chancellor’s finding that Pearson was not otf 
unsound mind when the policy was canceled. 


[3] But it is shown by the record that neither Pearson nor his mother knew 
what his rights under the policies were, and there is no evidence to the contrary. 
They were misled by the company’s agents in November, 1926, when they were 
required to pay premiums. When the premiums fell due in 1927 they were 
threatened with the lapse of the policies unless the premiums were paid. The 
company had the information that Pearson was totally incapacitated and knew 
that he was entitled to draw a monthly payment of $15 a month for the rest 
of his life without further payment of premiums, yet it canceled the policy, 
paying Pearson about $36 in full. Even if Pearson had sufficient mental capacity 
in December, 1927, and January, 1928, to know that he was canceling a policy 
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under which his rights for life had accrued, he was ignorant of the fact that 
premiums on the policy were waived. This settlement was entered into by a man 
ionoratit of his rights and almost without consideration. The only part the 
insurance Company played in bringing about this cancellation was in demanding 
premiums when it knew he was totally incapacitated and in failing to inform 
him that premiums were waived under such circumstances. This suppression of 
material facts was a virtual fraud upon him. Story’s Equity Jurisprudence (14th 
Fd.) 488, § 512. The oppressive bargain made by the insurance company was a 
constructive fraud. 1 Story’s Equity Jurisprudence, 434, § 452. 

“Relief from a settlement and compromise of a claim for insurance will be 
granted, where insured acted without any real consideration, in ignorance of the 
rights and obligations of the parties, while insurer had full knowledge thereof, 
and of his ignorance, and induced him to act by false and fraudulent misrepresen- 
tations, although the mistake was in respect to his legal rights. Where it 
suficiently appears that through fraud and mistake a person has made a written 
surrender of a valuable right, or has released a subsisting cause of action, he 
may repudiate the same, even if the demands so released are disputed or 
unliquidated, and notwithstanding the mistake was not merely one of fact, but 
one of law as to the legal effect of a written instrument which operates as a 
gross injustice to one party and gives to the other an unconscionable advantage.” 
6 Couch’s Cyc. of Insurance Law, 5126, 5127, § 1448. 

“One who has been induced to accept, in full satisfaction of a loss under a 
policy of insurance, one half of the amount due, through fraud and imposition 
upon him and willful misrepresentation made by the agents of the insurer, he 
being, as they knew, ignorant of his legal rights under the contract, may maintain 
an equitable action to rescind such contract of satisfaction.” 6 Couch’s Cyc. of 
Insurance Law, 5128, § 1448. 

“These charges being admitted, it seems to us that the case presented involves 
something more than an effort to obtain relief purely on the ground of a mistake 
of law, or mere ignorance on part of appellant as to his legal rights under the 
contract of insurance. It becomes, in addition to this, a case of actual fraud, 
where by fraudulent misrepresentations made for the purpose and with the intent 
to deceive, the known ignorance of one of the parties to the contract has been 
willfully taken advantage of, and he has thereby been induced to surrender a 
valid, subsisting right without consideration. It is true that the ignorance relied 
upon is an ignorance of law rather than of fact, and that this is not always, or 
perhaps generally, and when standing alone, available as a ground of relief 
against an executed contract, no matter how inequitable it may be. On this point 
the decisions of the courts of this country, as well as the English courts, are by 
no means uniform, but, in our opinion, the weight of authority and the decisions 
of this court would now forbid that a party, who, with full knowledge of the 
ignorance of the other contracting party, has not only encouraged that ignorance, 
and made it the more dense by his own false and fraudulent misrepresentations, 
but has willfully deceived and led that other into a mistaken conception of his 
legal rights, should shield himself behind the general doctrine that a mere 
mistake of law affords no ground for relief. 

“This view seems to be upheld by many, if not all, of the modern text- 
writers, who are recognized as authority on the question. 


“Mr. Kerr, in his well-known work, in treating this subject says: ‘But if it 
appear that the mistake was induced or encouraged by the misrepresentations of 
the other party to the transaction, or was perceived by him and taken advantage 


of, the court will be more disposed to grant relief than in cases where it does 
not appear that he was aware of the mistake.’ Kerr on Fraud and Mistake, 399, 


406. 


“And, in his work on Equity, Mr. Bispham lays down this doctrine in even 
stronger and less uncertain terms. He says: ‘Where ignorance of the law exists 
on one side, and that ignorance is known and taken advantage of by the other 
Party, the former will be relieved. More particularly will this be so if the 
mistake was encouraged or induced by misrepresentations of the other party.’ 
Bisp. Eq. § 188.” Titus v. Rochester German Insurance Company, 97 Ky. 567, 


31S. W. 127, 128, 28 L. R. A. 478, 53 Am. St. Rep. 426. 
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“It is the widely prevailing view that if a material fact is not equally within 
the means of knowledge of two contracting parties, but peculiarly within the 
knowledge of one of them, who is or should be aware of the other’s relative 
ignorance and his consequent bargaining disadvantage, any demonstrable advantage 
procured as the result of such inequality may be deemed as fraudulently procured, 
The fraud ‘consists in dealing with the party in ignorance and leaving him ¢o, 
It is not necessary that the other party should have created the false impression 
or intended it; it is sufficient that he knows it and takes advantage of it’ The 
same result follows where the other’s misapprehension is one of law or legal 
right.” 2 Lawrence on Equity Jurisprudence, 937, § 849. 

“But if one of the parties by his failure to speak, when occasion demands it: 
or by his intentional concealment of a fact which is material and would operate 
upon the conclusion to which the other party would reasonably reach; or if one 
of the parties does anything that influences the other party to enter into the 
transaction, through a mistake as to the true facts, the conduct of this party, 
whatever the spirit that may have actuated it, will not stand the scrutiny of the 
chancellor. Equity seeks to do justice between the parties and to make them do 
right as between themselves, and it discountenances the dealings between the 
parties when one purposely and designedly throws a stumbling block in the 
way of his neighbor, and thereby, (causes him), through his mistake, to suffer 
injury.” 1 Story’s Equity Jurisprudence (14th Ed.) 157, § 168. 

We have a number of Tennessee cases that sustain this proposition: Goff v. 
Gott, 5 Sneed, 562; Harlan v. Central Phosphate Co. (Tenn. Ch. App.) 62 S. W. 
614; Bell v.- Steel, 2 Humph. 148; Trigg v. Read, 5 Humph. 533, 42 Am. Dec. 
447; Cook v. Mfg. Co., 1 Sneed, 698; King v. Doolittle, 1 Head, 77. 

[4] Where a release is improperly obtained, a court of equity will restore the 
injured party to his rights. 1 Story’s Equity Jurisprudence (14th Ed.) § 577. 

[5] It was not necessary for complainant to tender back the amount received 
when the policy was canceled in order to claim the difference between the 
amount paid and the amount then due. 6 Couch’s Cyc. of Insurance Law, 5129, 
§ 1448. 


Hence three of the four assignments of errors are well made and are 
sustained. 

[6] The fifth assignment, that the court erred in holding that the judgment 
of the circuit court was res adjudicata, must be sustained, because the suit in 
the circuit court was instituted to recover only the past-due disability payments 
and refund of the premiums paid. The pleadings and the judgment only covered 
those items, hence the judgment is not res adjudicata, and the complainant, 
Pearson, is not estopped on account of the settlement and receipt of the mone) 

“In order for a former judgment to be res adjudicata, the very point now 
raised must have been directly in issue. The question as to the right of com- 
plainant in this case to have its debt paid out of the proceeds of the policy, not 
having been raised and not having been in issue in the case in the federal court, 
that adjudication is not a bar to this suit.” Provident Savings, etc., Soc. v. 
Duncan, 1 Tenn. Ch. App. 562; Gibson’s Suits in Chancery, § 329. 

[7] The sixth assignment, that the court erred in holding that laches barred 
a recovery, must be sustained because the evidence showed that complainant did 
not know his rights and as soon as he was advised he instituted this suit 5 

“When there are circumstances excusing or justifying the delay, courts o! 
equity will not refuse their aid.” Gibson’s Suits in Chancery, § 70. 

[8] The insured has a reasonable time in which to avoid a release o1 liability 
on a policy after the discovery of fraud or mistake. 6 Couch’s Cyc. of Insurance 
Law, 5128, § 1448, note 11. 

“Laches cannot be invoked against a party, unless conditions have cl anged, 
and some innocent party, without knowledge of his rights, has become involved 
in the matter, and is about to suffer loss by reason of his neglect. See Parker 
v. Bethel Hotel Co., 96 Tenn. 252, 34 S. W. 209 [31 L. R. A. 706].” Prewitt v. 
Bunch, 101 Tenn. 742, 743, 50 S. W. 748, 753. . 

“Laches is always discountenanced. But delay alone, unaccompanied by other 
circumstances, will not necessarily preclude relief. Where the situation ot the 
parties has not been altered, and one has not been put in a worse condition by 
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the delay of the other, the defense of laches does not generally apply.” Parker v. 
Bethel Hotel Co., supra. 

Most of the assignments of errors having been sustained, it results that the 
decree must be reversed, and a decree will be entered here, setting aside the 
cancellation of the policy and reinstating it. A decree will also be entered here 
in favor of Pearson and against the insurance company for $15 per month from 
the date of the attempted cancellation, January, 1928, to the time when the bill 
was filed in this cause, June 15, 1932; $802.50, less $35.26, being the amount 
of the surrender value of the policy that he received. The ‘$8.26 tendered and 
paid into the court will be returned to complainant Pearson. Interest will be 
allowed on the said sum of $802.50 from the date of the filing of the bill to the 
present. 

“Where original bill sought damages for wrongful suspension by mutual 
benefit society or restoration to membership. therein, and there was no supple- 
mental bill, held the pleading was not broad enough to warrant complainant’s 
recovery of benefit installments accruing after date original bill was filed.” 
Atkinson v. R. R. Emp. Mutual Relief Society, 160 Tenn. 158, 22 S.W.(2d) 631. 

[9] Where it appears that the court admitted and considered illegal testimony, 
material in its character, or misconceived the law applicable to the case, on a 
material question, his finding will be set aside and a new trial granted; and this 
court, without remanding the case, will determine it properly, and pronounce such 
judgment as the lower court should have rendered. Smith v. Hubbard et al., 
85 Tenn. 306, 2 S. W. 569. 

The cost of the cause including the cost of the appeal is decreed against the 
insurance company. 

Faw, P. J., and De Witt, J., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. AMERICAN TRUST CO. 
Court of Appeals of Tennessee, Middle Section. Jan. 30, 1933. 
On Rehearing July 8, 1933. 
Certiorari Denied by Supreme Court. 
March 10, 1934. 
68 Southwestern Reporter (2d) 971. 
1. INSURANCE. 

Whether insured’s use of intoxicants was limited to social drinks as repre- 
sented in application for life insurance, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

As respects requested peremptory instruction, evidence held to establish, as 
matter of law, falsity of insured’s representation in application for life insurance, 
that he had never been inmate of sanitarium. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

As respects requested peremptory instruction, evidence held to establish, as 
matter of law, falsity of insured’s representation in application for life insur- 
ance, that he had never suffered from any ailment or disease of nervous system. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 

Falsity of insured’s representation, in application for life insurance, that he 
had never consulted physician for any ailment or disease other than those speci- 
fically mentioned in application, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE. 


\s respects requested peremptory instruction, evidence held to establish, as 
matter of law, falsity of insured’s representation, in application for life insurance, 


a question requiring insured to state names and addresses of physicians he 
iad consulted. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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6. INSURANCE. j a ee 

Generally, insured’s statements in application for life insurance in answer to 
question regarding use of intoxicating liquor are material to risk (Code 1932, § 
6126). 

(For other cases, see Insurance, Dec. Dig. § 297.) 

7. INSURANCE. ; ok Mae 

Misrepresentation by insured in application for life insurance, about any mat- 
ter of sufficient importance to naturally and reasonably influence judgment of 
insurer in making contract, constitutes misrepresentation which increases risk of 
loss, and avoids policy (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

8. INSURANCE. gee a . 

Insured’s false statements in application for life insurance, regarding con- 
sumption of intoxicating liquors, increases risk of loss and avoids policy, if 
reasonably and naturally calculated to affect insurer’s judgment, regardless of 
whether or not use of liquor contributed to insured’s death (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 297.) 

9. INSURANCE. 

Determination of question whether misrepresentations of insured in application 
for life insurance, if established, were such as to increase risk of loss and avoid 
policy, is question of law for court (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

10. INSURANCE. 

In insurer’s suit to cancel life insurance policy on ground of false misrepre- 
sentations in application, evidence held not to show information and knowledge 
acquired by insurer’s medical examiners regarding insured’s physicial condition, 
and insured’s use of intoxicating liquors, sufficient to afford basis for estoppel 
against insurer to assert alleged false representations in application as defense to 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

On Petition for Rehearing. 
11. INSURANCE. 

Falsity of insured’s representations in application for life insurance, that he 
merely took social drink of intoxicants four or five times during year, that he had 
never been inmate of sanitarium, and that he had never had any ailment of nervous 
system, held to have increased risk of loss, and, therefore, avoided policy (Code 
1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 297.) 

12. INSURANCE. 

In determining whether false representations in application for life insurance 
policy, increased risk and avoided policy, it is immaterial that misrepresentation 
related to matters which did not contribute to cause of insured’s death (Code 1932, 
§ 6126). 

(For other cases, see Insurance, Dec. Dig. § 255.) 


Appeal from Chancery Court, Davidson County; R. B. C. Howell, Chancellor. 

Suit by the National Life & Accident Insurance Company against the Ameri- 
can Trust Company, as administrator of the estate of Harry Sudekum, deceased. 
From a decree in favor of the defendant, the complainant appeals. 

Decree reversed, and decree entered in favor of the complainant in accordance 
with the opinion. 

Tyne, Peebles, Henry & Tyne, of Nashville, for appellant. 

Jordon Stokes, Jr., and J. C. R. McCall, Jr., both of Nashville, for appellee. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA vy. HARRIS. No. 1455. 
Court of Civil Appeals of Texas. Waco. Feb. 15, 1934. 
Rehearing Denied March 15, 1934. 
68 Southwestern Reporter (2d) 1062. 
1. INSURANCE. 

Whether agreement to convert life policy to paid-up insurance was effective 
prior to insured’s death depended on intent of parties. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

2, INSURANCE. 

Where insurer’s offer to convert policy to paid-up insurance and insured’s 
acceptance thereof failed to state when conversion was to take effect, intention of 
parties as to time of conversion could be ascertained from surrounding circum- 
stances and purposes sought to be accomplished. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

3. INSURANCE. 

Where life policy provided that insured could convert policy to lesser sum 
of paid-up insurance within three months of default of premium, insured request- 
ing conversion of policy would be assumed to intend conversion to take effect when 
default in payment of premium arose. 

(For other cases, see Insurance, Dec. Dig. § 368[2].) 

4, INSURANCE. ; 

Where policy specifies day on which premium is to be paid but does not specify 
hour of payment, default in payment does not occur before midnight of such day. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. INSURANCE. 

Where insured, who had agreed to convert life policy to lesser sum of paid- 
up insurance as of day premium was due to avoid forfeiture, died on such day and 
policy did not state hour when premium was to be paid, policy held not converted 
to paid-up insurance, since necessity for conversion to avoid forfeiture had not 
arisen. 

(For other cases, see Insurance, Dec. Dig. § 368[2].) 


Appeal from District Court, McLennan County; D. W. Bartlett, Judge. 

Action by Mrs. Louise B. Harris against the Pacific Mutual Life Insurance 
Company of California. Judgment for plaintiff, and defendant appeals. 

\ firmed. 

McClellan, Lincoln & Williams, of Waco, for appellant. 

Nat Harris and Mabel Gray Howell, both of Waco, for appellee. 

STANFORD, Justice. 

On April 20, 1920, The Pacific Mutual Life Insurance Company of California 
issued its policy of insurance No. 389679 on the life of George Winfield Harris 
whereby, in consideration of the payment in advance of an annual premium of 
$92.40 and the payment of a like premium on the 20th day of April in each year 
during the continuance of the policy until the death of insured, it promised to 
pay, on receipt of due proof of the death of George Winfield Harris, $2,000, less 
any indebtedness on the policy and any unpaid portion of the premium for the then 
current policy year, to Louise B. Harris, wife of insured, beneficiary. 

George Winfield Harris died April 20, 1932. This suit was filed to determine 
whether the beneficiary, Mrs. Louise B. Harris, was bound upon an election by 
insured made about April 5, 1932, to convert the policy into one for paid-up life 
insurance whereby the liability of the company would be $1,139.19, or whether such 
election was without consideration, whereby the liability of the company would be 
the full face of the policy, $2,000 plus penalty and attorneys’ fees. 

The case was tried to the court without a jury, and resulted in a judgment 
entered January 19, 1933, whereby plaintiff was awarded a recovery of the face 
of the policy, $2,000, together with the statutory penalty of 12 per cent. and $500 
as attorney’s fees. From this judgment defendant has duly perfected its appeal. 


Statement. 


Findings of court as follows: 
/. “T find that on February 12, 1932, the insured wrote the company, asking 
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if he might convert his policy into paid-up insurance, and if so, the amount of 
such paid-up insurance; to which the insurance company replied under date of 
Feby. 18, 1932, stating that his letter had been referred to the General Agent at 
Fort Worth, Texas; that on February 22nd, the Fort Worth office advised that the 
amount of paid-up insurance would be Eleven Hundred Eighteen ($1,118.00) 
Dollars, which included Two Hundred Seventy-six ($276.00) Dollars non-partici- 
pating additions, as follows, to-wit: 

‘The Company would be willing on April 20, 1932, the date to which prem- 
jums are paid, and providing there is no indebtedness then outstanding, to continue 
this policy as a non-participating paid-up life insurance policy in the amount of 
$1,118.00. This amount includes a non-participating addition of $276.00 purchased 
by the dividend for the years 1921 and 1928 inclusive and 1931 and 1932. The 
1930 dividend of $18.26 with interest would be paid in cash.’ 

“And that the insured indorsed thereon ‘O. K. above, Geo. W. Harris, 3/1/32, 
attend to it please, Geo. W. H.’, and returned the letter to the Fort Worth office; 
that on March 2, 1932, the Fort Worth office wrote the insured as follows: 

“We have yours requesting us to write for papers on April 20, 1932, to have 
the above policy endorsed as to a non-participating paid-up life insurance policy in 
the amount of $1,118.00 and we will forward the papers to you on that date for 
your signature.’ 

“That on April 4th request for non-participating life insurance in the amount 
of Eleven Hundred Eighteen ($1,118.00) Dollars was forwarded to the insured, 
and that he executed the same on the 5th day of April, 1932, which request for 
paid-up insurance is as follows: 

“*To the Pacific Mutual Life Insurance Company of California: 

‘‘T, the undersigned, hereby certify and declare that I am the owner of Annual 
Dividend Ordinary Life Policy No. 389679 in The Pacific Mutual Life Insurance 
Company of California, issued on the life of George W. Harris, on which a pre- 
mium will become due on April 20, 1932, and that no one else has any interest of 
claim in or to the said policy. I herewith hand you the said Policy and request 
that you endorse the same as follows: 

“*©“Tt is hereby understood and agreed that this policy is continued in force 
as a Non-participating paid-up life policy, for the reduced amount of $1,118.00, pay- 
able on the death of the Insured; all subject to the conditions and provisions con- 
tained in the policy and in the application therefor except those relating to the 
payment of premiums, or to participation in the surplus earnings of the Company. 
It is specifically understood and agreed, however, that any accidental total loss, 
permanent total disability or temporary accident and sickness disability benefits 
which may be contained in or issued in conjunction with the policy shall be deemed 
void and of no effect.” 

‘In witness whereof, I have hereto subscribed my name at Baylor U., Waco, 
Texas, this 5th day of April, 1932, (signed) Geo. W. Harris, Insured, Baylor U., 
Waco, Texas, Residence: 2411 Homan Ave., Waco, Texas.’ the original of which 
was offered in evidence by the insurance company. 

“8. I further find that there is endorsed on said policy the following: 

‘It is hereby understood and agreed that this policy is continued in force 
as a non-participating paid-up life policy, for the reduced amount of One Thou- 
sand One Hundred Eighteen Dollars, ($1,118.00), payable on the death of the 
insured; all subject to the conditions and provisions contained in the policy and 
in the application therefor except those relating to the payment of premiums or 
to participation in the surplus earnings of the Company. 

“Tt is specifically understood and agreed, however, that any accidental total 
loss, permanent total disability or temporary accident and sickness disability bene- 
fits which may be contained in or issued in conjunction with the policy shall be 
deemed void and of no effect. 

‘*Dated as of April 20, 1932, 

‘The Pacific Mutual Life Insurance Company of California 
‘‘George I. Cochran, President. 
“*S. F. McClung, Secretary.’ 


The original policy herein provided for three options, any one of which co uld 
have been selected by the assured, as follows: Option No.1, cash surrender value; 
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option No. 2, paid-up life insurance; option No. 3, paid-up term policy. The 


assured in this case selected No. 2, paid-up life insurance, being as follows: “Have 
this policy endorsed by the company for a reduced amount of non-participating 
paid-up life insurance, payable at the same time and on the same conditions as 
this policy.” ok 

Opinion. 

From what is said above, it will be observed that the insured on February 12, 
1932, desired to have his policy converted into a paid-up policy. So he wrote the 
company inquiring if this could be done, and, if so, what the amount would be. 
The insurance company replied that the policy could be converted into a paid-up 
policy, and the amount of such paid-up policy would be $1,118. It is evident from 
the record that the policy in question was, on April 5, 1932, attempted to be con- 
tinued from said date, but as of date April 20, 1932, as a nonparticipating paid-up 
life insurance policy in the amount of $1,118. However, the old policy was still 
in full force and effect, and would necessarily remain so until April 20, 1932, the 
anniversary of said policy, and to which date the premiums had been paid in advance 
on the old policy. So nothing further could be done in the matter of the conver- 
sion of the old policy until the 20th day of April, 1932, when the conversion could 
have been made effective, except for the fact that the assured on the anniversary 
of said old policy, at 9:20 p. m. April 20, 1932, died, about three hours before 
the expiration of said old policy. 

The case was tried before the court without a jury, and, among others the 
trial court found as a finding of fact that premiums on said policy have been 
regularly paid and that no premium, according to the terms thereof, was due 
thereon until April 20, 1932. “I further find that no specific hour is designated 
on the 20th of April for a payment of annual premiums.” The trial court also 
found the following conclusions of law: “I conclude as a matter of law that the 
insured had until midnight of April 20, 1932, in which to pay the annual premium 
due on that date and the policy would not have been in default until after the 
expiration of said time. I therefore conclude that the purported conversion of 
said policy into a non-participating paid-up policy prior to midnight of Aprl 20, 
1932, was without consideration, in violation of the non-forfeiture clause of the 
policy and therefore void.” (2) “I conclude as a matter of law that the Pacific 
Mutual Life Insurance Company is indebted to Mrs. Louise B. Harris in the 
sum of $2,000.00, together with interest and non-participating additions thereto in 
accordance with the provisions of said policy, and by reason of the fact that said 
amount was not paid within thirty days after demand therefor and suit was filed 
thereon to enforce payment, that she was entitled to 12% penalty and to the fur- 
ther sum of $500.00 as attorneys’ fees.” 

Appellant contends that prior to the death of Harris an agreement was made 
Wetween appellant and Harris whereby appellant was to continue said policy as a 
nonparticipating paid-up policy in the sum of $1,118, and that such an agreement 
was indorsed on said policy as of April 20, 1932. Appellee answered that, if said 
endorsement was made, and became effective as of April 20, 1932, the same was 
without consideration, and constituted no defense, for the reason that by the 
terms of the policy a premium was due April 20, 1932, and the said Harris had 
until midnight of April 20, 1932, in which to pay said premium without being in 
default; that, since the alleged conversion took place while the policy was in full 
torce and effect and before the death of Harris, such conversion was without 
consideration and void. This is, in effect, the finding of the trial court and con- 
clusions of law as above set out, and is a correct statement of the law. 

The appellant asserts as a matter of law that the insured had the right to 
convert the policy at any time after the expiration of three years from its issu- 
ance. The right to convert is a contractual right, and therefore, the right and 
the duty must be mutual, in other words, there would be no right to convert except 
in accordance with the provisions of the contract, that is, after the policy, has 
been in force for three years and there was a default in the payment of any, PAG: 

: - - . : t eK c 
miums at the annual maturity of same, the insured has the option to elet't’ one of 


three courses, and, in the event the insured failed to elect, then the contrady allts~' 
matically elected the third of the three courses for him. — Cano 
There is nothing in this record to show that there was any 


1UsgidePAtiOnS 
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the record showing that, at the time of the purported election, the policy was in 
full force and effect by reason of the payment of a premium due April 20, 1931, 
and by the payment of said premium said policy was carried in full force and 
effect until midnight of April 20, 1932. Under no view of this case could the old 
policy be legaly converted into a paid-up policy before April 20, 1932, the date to 
which premiums were paid, the anniversary of said policy. Appellant contends 
the old policy was converted into a paid-up policy and that said conversion was 
completed on Aprii 5, 1932, and was effective as a paid-up policy from said date, 
but this could not be true, the paid-up policy could not become effective until the 
expiration of the old policy, April 20, 1932, the anniversary date of the old policy; 
otherwise the assured would have had no protection from April 5th to April 20, 
1932, except what he might have had from the paid-up policy or reduced insurance, 
which would have been only $1,118, when he was entitled to protection in the 
sum of $2,000. As no time was specified for the payment of the assessment, the 
policy remained in full force until midnight of the last day specified as that on 
which payment must be made to save a forfeiture, so that the policy here involved 
would not have been in default until midnight April 20, 1932. It is also true, there 
being no default in the payment of a premium due on the policy, any attempt to 
change the terms of the policy not based on a valid consideration would be void. 
The policy providing on its face for the payment of $2,000 upon the death of the 
insured while the policy was in full force and effect, the contractual obligation 
could not be discharged by payment of a lesser amount in the absence of a new 
contract based on a valid consideration moving from the insurer to the assured. 

The attempt to exercise the right of election was made April 5, 1932; the 
change of the policy to a nonparticipating paid-up life policy for $1,118 was 
dated as of April 20, 1932. The date of the indorsement on the policy to the 
effect that the policy was continued as nonparticipating paid-up policy for $1,118 
is not shown by the record. 

For authorities on the question of forfeiture for nonpayment of premiums 
and premium notes, see Aitna Ins. Co. v. Wimberly, 102 Tex. 46, 112 S. W. 1038, 
23 L. R. A. (N. S.) 759, 132 Am. St. Rep. 852; Union Central Life Ins. Co. v. 
Wiikes, 92 Tex. 468, 49 S. W. 1038; Southland Life Ins. Co. v. Hopkins (Tex. 
Com. App.) 244 S. W. 989; 37 C. J. 488, § 222. 

The judgment of the trial court is affirmed. 

Alexander, Justice, and Gallagher, Chief Justice (concurring). 

The policy of insurance here sued on was a regular life policy in the sum of 
$2,000, payable upon the death of the insured, and required the payment of an 
annual premium during the life of the insured. It contained a provision by 
which it could be converted into a paid-up policy, as follows: 


“Non-forfeiture. After this policy shall have been in force three full years, 
the insured may elect within three months after any default in payment of 
premium, but not later, any one of the following options: 

“* * * Option 2—Paid-Up Life Insurance. Have this policy endorsed by 
the Company for a reduced amount of non-participating paid-up life insurauce, 
payable at the same time and on the same conditions as this policy.” 

The policy was taken out on April 20, 1920. The insured paid each annual 
premium in advance up to and including the premium due April 20, 1931. On 
February 12, 1932, the insured began negotiations for the purpose of having the 
policy converted into a paid-up policy, and thereafter on April 5, 1932, after 
some correspondence with the company, the insured signed a formal request to 
the company on blanks furnished by it to have the policy indorsed as “continued 
in force as a non-participating paid-up policy for the reduced amount of 
$1,118.00. * * * ” The company so endorsed the policy “as of April 20, 1932.” 
The record does not show just when this endorsement was placed upon the policy, 
nor does it show that the insured was advised that such indorsement had been 
made. The insured died April 20, 1932. 


ya [t-3] Is the beneficiary under the policy entitled to recover the sum ot 
2,080," the, full face value of the policy, or only $1,118, that being the paid-up 
valyg. thergof ? This depends on whether or not the agreement to convert the 
policy became effective prior to the death of the insured. The effective date of 
such, conversion is dependent on the intention of the parties. The contract for 
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the conversion of the policy is evidenced by the company’s offer as embodied 
in the option set out in the policy and the insured’s acceptance as embodied in 
his request of date April 5, 1932. Neither of these instruments state specifically 
when the conversion was to take effect. In ascertaining such intention, we may 
therefore take into consideration not only the terms of the company’s offer and 
the insured’s acceptance, but the circumstances surrounding the parties at the 
time of the making of the contract and the purposes to be accomplished thereby. 
Restatement, Contracts, § 236. The company’s offer of such option was carried 
under the heading “Non-forfeiture,” and was intended as a privilege extended 
to the insured to enable him to avoid a forfeiture in the event of default in the 
payment of premium. The right to make such election was to be exercised 
“within three months after any default in the payment of premium.” Default in 
the payment of premium was to be the occasion for exercising such election, 
and an avoidance of a forfeiture was to be the purpose to be accomplished. We 
may assume that the the insured’s request was made in the light of the terms 
of the policy providing for such privilege and of the circumstances prompting 
him to make such request. His purpose was to be relieved of the necessity of 
paying an additional premium and at the same time have his insurance remain 
in force for the fullest amount possible. By the payment of the annual premium 
on April 20, 1931, he thereby paid for insurance to the amount of the face value 
of the policy for the full period of one year. It would be unreasonable to 
assume that he desired to voluntarily and without consideration reduce the 
amount of insurance for which he had fully paid before the necessity for such 
reduction arose. No advantage could possibly have accrued to him by pursuing 
such a course. We may therefore assume that it was the intention of the 
parties that such conversion of the policy into a paid-up policy for an amount 
less than it face value was to take effect only when there had been a default 
in the payment of premium and when such conversion had become necessary 
in order to avoid a forfeiture. If such was the intention of the parties at the 
time the insured accepted the company’s offer, then the company had no right 
by indorsement on the policy to arbitrarily fix an earlier date as the effective 
date for such conversion. 

[4, 5] This brings us to a decision of the question as to when such conver- 
sion became necessary in order to avoid a forfeiture, and this depends on when 
there would have been a default in the absence of the payment of an additional 
premium. As stated before, the last annual premium was paid on April 20, 1931. 
The next premium was due April 20, 1932, which was the day on which the 
insured died. The policy did not specify any particular hour for the payment of 
the annual premium. The general rule is that, where a premium is to be paid 
n a certain day, but no particular hour is specified for the payment thereof, 
the insured has the whole of such day and until midnight thereof in which to pay 
such premium without being in default. During such time the policy remains 
in full force and effect without the necessity of the payment of an additional 
premium. 37 C. J. 488; Couch on Insurance, p. 2042; Cooley’s Briefs on Insur- 
ance, vol. 4, p. 3622: Vance on Insurance (2d Ed.) 268; A®tna Ins. Co. v. 
Wimberly, 102 Tex. 49, 112 S. W. 1038, 23 L. R. A. (N. S.) 759, 132 Am. St. 
Rep. 852: Meridian Life Ins. Co. v. Milam, 172 Ky. 75, 188 S. W. 879, L. R. A. 
‘917B, 103. Consequently, the policy in question, by its terms, would have 
remained in force for the full face amount thereof during the whole of the day 
on which the insured died without the payment of any additional premium. 
Therefore the necessity for conversion in order to avoid a forfeiture had not 
arisen at the hour of the insured’s death, and hence the effective date when such 
conversion was to take place had not then arrived. 

The beneficiary was entitled to recover the full amount of the policy, and we 
therefore concur in an affirmance of the judgment of the trial court. 
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MUTUAL LIFE INS. ASS’N et al. v. SMELLEY. No. 2463. 
Court of Civil Appeals of Texas. Beaumont. Feb. 14, 1934. 
Rehearing Denied Feb. 21, 1934. 
68 Southwestern Reporter (2d) 1106. 
1. INSURANCE. 

In beneficiary’s suit on life policy issued upon application for reinstatement 
of former policy, whether insured was in good health on date of application for 
reinstatement held for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4. INSURANCE. 

In beneficiary’s action on life policy issued upon application for reinstatement 
of former policy, that application for former policy disclosed insured’s ailments 
did not support instructed verdict against insurer defending on ground insured 
was in unsound health at date of reinstatement, where evidence raised issue that 
insured could have recovered from such ailments before date of application for 
reinstatement. : 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from District Court, Nacogdoches County; C. E. Brazil, Judge. 

Action by Cleburn Smelley against the Mutual Life Insurance Association and 
another. From a judgment for plaintiff, defendants appeal. 

Reversed, and cause remanded for a new trial. 

Adams & McAlister, of Nacogdoches, for appellants. 

Seale & Thompson, of Nacogdoches, for appellee. 

Waker, Chief Justice. 

This was an action in district court, Nacogdoches county, by appellee, Cleburn 
Smelley (defendant in error), against appellant Texas Standard Life Insurance 
Company, Inc. (plaintiff in error), and Mutual Life Insurance Association, upon 
a policy of life insurance in the sum of $2,500. Appellee alleged the due issuance 
and delivery of the policy to James F. Smelley on August 5, 1931, that he was 
the beneficiary, and other facts necessary to constitute a cause of action for the 
principal amount of the policy; it was further alleged that the $2,500 policy was 
issued in lieu of a policy for $1,000 issued and delivered on May 1, 1929; it was 
further alleged that these policies were issued by defendant Mutual Life Insur- 
ance Association of Texas, but that, subsequent to their issuance and delivery, 
appellant Texas Standard Life Insurance Company, Inc., had taken over the assets 
and assumed the liabilities of Mutual Life Insurance Association, and was there- 
fore liable for the full amount sued for. The prayer was for judgment for $2,500, 
and in the alternative for $1,000 on the policy of date May 1, 1929; “and for such 
other and further relief, general and special, in law and in equity to which he may 
show himself justly entitled.” 

Appellant answered by general demurrer and general denial and by pleading 
specially the following conditions of the $2,500 policy: 

“That it was issued upon application filed with the company and constituted 
a part of the contract, and that all statements as to age, health or family history 
or any other fact materially increasing the risk, or if the insured shall not be in 
good health at the time of delivery, then the policy shall be null and void. 


“(b) That at the time of issuing the policy and its delivery, the policy was 
subject to all provisions contained in said policy, both in its face and on the reverse 
side, and as conditions precedent to the issuing of the policy, the policy contained 
a provision that if the insured die as a result of any form of the following dis- 
eases: heart disease * * * ‘kidney trouble, * * * then the association shall 
be lable for the payment of one-fourth of the amount provided therein. 


“(c) That at the time of the acceptance of application and issuing of policy, 
there was provided if death shall occur within six months from the date of this 
policy payment shall be one-half of the face value of the policy. 


“(d) That the issuance of policy was conditioned upon the stipulation that 
the failure to pay any assessment levied by the association within ten days from 


the date of notice shall, without further action, lapse the policy, and no claim 
shall be had unless reinstated. 


“(e) That on the issuance and as a condition precedent, the assured accepted 
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the policy with this condition as to making payments of principal amount if it 
were otherwise in full force and effect: ‘That the obligation for the principal 
amount is conditioned upon said amount being collected from policy holders in 
this class by making one assessment of $3.00 for each member in good standing 
in this class at the date of the death of the insured. The association shall in no 
event be liable for more than the amount realized from the collection of $2.50 
from each policy holder in this class by such assessment. The policy holders shall 
not be liable for more than one assessment for any one death.’” 

In reply to this answer, appellee pleaded the following facts as constituting 
estoppel against the defense that J. F. Smelley was not in good health when the 
second policy was issued and delivered: “ * * * For the reason that defend- 
ant issued in 1929 a policy to said James F. Smelley in the sum of $1,000.00, which 
said policy $1,000.00, was in full force and effect when the $2,500.00 policy was 
issued to said James F. Smelley, and in the application for said $1,000.00 policy 
said James F. Smelley, made the statement that he had suffered in 1928 with Kid- 
ney trouble and has not fully recovered, and notwithstanding such statement the 
defendant, Mutual Life Insurance Association of Texas, issued said $1,000.00, 
policy to assured James F. Smelley, and later with the full knowledge upon the 
part of said defendant, Mutual Life Insurance Association of Texas, that said 
J. F. Smelley was in 1929 suffering with Kidney trouble, issued to said James F. 
Smelley the $2,500.00 policy herein sued on, and 1st therefore estopped from 
pleading as a defense to this suit that said James F. Smelley was not in good 
health when the $2,500.00 policy was issued.” 

The trial was to a jury, and judgment was entered in favor of appellee upon 
an instructed verdict in his favor. 

[1] The evidence sustains appellee’s contention, beyond controversy, that the 
$2,500 policy was issued to James F. Smelley in lieu of the $1,000 policy issued 
to him on May 1, 1929, and that the application for the $1,000 policy constituted 
the application for the $2,500 policy. However, the evidence brought forward by 
appellant in its brief raised the issue that the $1,000 policy had lapsed at the time 


the $2,500 policy was issued, and that the new policy was issued upon the following 
application for reinstatement of the $1,000 policy: 
“Application for Reinstatement in Mutual Life Insurance Association of Texas 
“800-803 American National Bank Building 
“Box 1078 
“Beaumont, Texas 


“Class No. A 


“ 


Policy Nos. 1160 & 1161 


1. Name is Full James F. Smelley and Lula A. Smelley, Present Age 56 
and 54. 


Address Cushing, Tex. 
3. Date of Birth: Day Month Year i 
‘4. Name of Beneficiary Cleburn Smelley. Relationship Son. 
‘5. Are you now in good health? Yes. 
‘6. When did you last consult a physician? 2 or 3 years. 
7. For what ailment or disease? None. 
‘8. Have you fully recovered ? ——— 
. Name and address of attending physician. None. 
“10. Remarks: Have not consulted a physician neither one of us in three 
years. 
“T hereby certify that the answers to the above questions are true and correct, 
and have been submitted in good faith, for the purpose of reinstating the protec- 
tion previously carried by me, which is now in arrears for non-payment of dues 
and assessments, and I request the Association to issue me a new policy upon the 
above stated facts. 
“I hereby agree to forfeit any and all benefits accruing under the old policy. 


_._ “And I further agree that if any of the statements above are found to be 
ms that the protection reinstated on same shall be null and void, and of no 
etrect. 
“Signed this 27 day of July, A. D. 1931. 
“James F. & Lula A. Smelley, 
“Signature of Applicant. 
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“Accepted this 5 day of Aug. A. D. 1931. 

“E. W. Long, Jr., 
“Secretary.” 
Under the conditions of the $1,000 policy, J. F. Smelley did not have the abso- 
lute right to be reinstated, but this right was conditioned upon the state of his 
health. In asking for reinstatement, answering question 5 in the application, “Are 
you now in good health?” J. F. Smelley answered, “yes.” On this application the 
reinstatement was granted as of datte August 5, 1931, and the $2,500 policy was 
issued in lieu of the $1,000 policy. This change was made because the classifica- 
tion of the $1,000 policy had been canceled, and on the statement of Mutual Life 
Insurance Association J. F. Smelley took the $2,500 policy in a new classification 
in lieu of the policy held by him in the old classification. The evidence raised an 
issue of fact that Smelley was not in good health on the date of this application 
for reinstatement. It was error for the court to instruct a verdict in appellee’s 
favor on this statement of the facts. 

[2, 3] Harlington Land & Water Co. v. Houston Motor Car Co. (Tex. Com. 
App.) 209 S. W. 145, 147, sustains our construction of appellent’s brief as consti- 
tuting reversible error. In that case Mr. Chief Justice Phillips made the notation: 
“We approve the holding of the Commission upon the question discussed.” Speak- 
ing for the Commission of Appeals, in that case, Judge Sadler said that it con- 
stituted “fundamental error” to instruct a verdict against either party when the 
evidence raised, in his behalf, an issue for the jury. We quote as follows from 
his argument: 

“Should we concede that the propositions in appellent’s brief are not germane 
—and they, perhaps, are open to that criticism—yet the brief, taken as a whole, 
is believed to be sufficient to present the ground of error upon which appellant 
relies for reversal. Ry. Co. v. Giles [Tex. Civ. App.] 126 S. W. 283, cited by the 
Court of Civil Appeals [Harlingen Land & Water Co. v. Houston Motor Co, 
160 S. W. 628], does not appear applicable. It is believed that Olivarri v. W. 
U. Tel. Co. [Tex. Civ. App.] 116 S. W. 392, Land Co. v. McClelland [86 Tex. 
179, 23 S. W. 576, 1100, 22 L. R. A. 105], supra, and Ry. Co. v. McArthur, 96 Tex. 
65, 70 S. W. 317, announce a rule which appeals to fairness: 

“Tt is to be borne in mind that the statutes and rules which require errors to 
be assigned were intended primarily for the relief of the appellate courts, and to 
secure a prompt dispatch of the business that should be brought before them. 
They should be given a reasonable and practical construction, and not one calcu- 
lated to embarrass suitors in the appellate tribunals by unnecessary restrictions.’ 

“\We are not favorable to the idea of a disregard of the rules by litigants in 
seeking relief from errors which arise in the trial of cases, and these rules ought 
to be followed. However, we are loath to deprive a litigant of a substantial right 
hy invoking a technical construction of the rules governing procedure when a rea- 
sonable construction will afford opportunity for relief. There may arise cases 
where strict construction is proper and required; but where the brief, taken as a 
whole, reasonably presents the error sought to be corrected, we believe it more in 
accord with justice to give it consideration. In the instant case a fair considera- 
tion of the entire brief makes apparent the error of which appellants sought to 
complain in the Court of Civil Appeals. 

“From what we have said it follows that the Court of Civil Appeals erred in 
refusing to proceed to a consideration of the case. 


“Aside from the foregoing, we are of opinion that appellants sufficiently pre- 
sent the record in their brief to make it apparent that it was error to peremptorily 
instruct a verdict for the plaintiff, and thus bring in review the whole record 
Searcy v. Grant, 90 Tex. 102, 37 S. W. 320; Fuqua v. Brewing Co., 90 Tex. 298, 
38 S. W. 29, 750, 35 L. R. A. 241; T. & P. Coal Co. v. Lawson, 89 Tex. 394, 32 
S. W. 871, 34 S. W. 919. There is authority for the proposition that fundamen- 
tal error need not be assigned. Wilson v. Johnson, 94 Tex. 272, 60 S. W. 242; 
City of San Antonio vy. Talerico, 98 Tex. 151, 81 S. W. 518.” 

The Harlington Case was cited with approval by this court in Southwestern 
Settlement & Development Co. vy. Village Mills Co., 230 S. W. 869, 870; and Wilson 
v. Armstrong, 236 S. W. 755: by the Waco Court of Civil Appeals in Independent 
Farmers’ Gin Co. v. Hander, 269, S. W. 1062; and by the Amarillo Court of Civil 
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Appeals in Terry v. Witherspoon, 239 S. W. 300. What we have said is in view 
of the fact that probably appellant’s brief ‘has not presented the very point discussed. 

[4] Appellee’s plea of estoppel does not support the instructed verdict. It is 
true that in the original application, dated the 30th of April, 1929, in answering 
question 7, ak the last two years for what ailments did you consult a physi- 
cian?” J. Smelley answered, “1928 kidneys,” and in answering question No. 8, 
“Have you "iully recovered from these ailments?” the answer was given, “Have 
not fully recovered, but better.” The testimony raised the issue that it was pos- 
sible for James F. Smelley to have recovered from that disease prior to August 5, 
1931, the date of his application for reinstatement. 

[5] There is no pleading to support appellee’s judgment: “And it is further 
ordered, adjudged and decreed that the defendant, The Texas Standard Life 
Insurance Company issue an assessment against all members now in good stand- 
ing in Class ‘A’ in said Company being the Class in which the policy held by the 
assured and herein sued on, and only those members now in good standing in 
said Class who were members in good standing in said Class on October 13th, A. D. 
1931, the date of the death of the assured, under the policy herein sued on, to 
satisfy this judgment.” 

There is nothing in appellee’s position to support the judgment: “It is further 
considered by the Court and so ordered, adjudged and decreed that plaintiff, Cle- 
burn Smelley, do have and recover of and from the defendants, Mutual Life 
Insurance Association of Texas and The Texas Standard Life Insurance Com- 
pany, the sum of $2.50 per member for each member belonging to Class ‘A’ in 
said Texas Standard Life Insurance Company on the 13th day of October, A. D. 
1931, together with all costs in this behalf expended.” 

But we are inclined to think that appellant’s answer constitutes a sufficient 
predicate for this order. However, there is nothing in the record from which the 
number of members belonging to class A in Texas Standard Life Insurance Com- 
pany on the 13th of October, 1931, can be ascertained. Appellee has no pleading 
on that issue, nor, as we understand the statement of facts, is the issue raised by 
the evidence. 

From what has been said, it follows that the judgment of the lower court 
should be reversed, and the cause remanded for a new trial. 


GRAND LODGE COLORED KNIGHTS OF PYTHIAS OF TEXAS v. GREEN. 
No. 1472. 
Court of Civil Appeals of Texas. Waco. Feb. 22, 1934. 
Rehearing Denied March 15, 1934. 
69 Southwestern Reporter (2d) 149. 
1. INSURANCE. 

Where agent, with authority to bind insurer, with full knowledge of facts, 
does unequivocal act showing intention to treat policy as binding after date of 
forfeiture under terms of policy, forfeiture is waived. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

2. INSURANCE. 

Where insurer, with knowledge of right to insist on forfeiture, requires fur- 
nshing of proofs of death, intention to waive forfeiture is presumed, in absence 
of circumstances to contrary, and insurer is estopped to plead forfeiture. 

(For other cases, see Insurance, Dec. Dig. §§ 396[1], 646[5].) 

INSURANCE. 

Letter from insurer’s managing officer to beneficiary’s attorneys stating that 
proofs of death made on forms furnished by such officer would have due consid- 
eration of endowment board held “waiver” of forfeiture of insurance certificate 
by nonpayment of one assessment. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

Appeal from District Court, Brazos County; W. C. Davis, Judge. 

\ction by Ollie Green against the Grand Lodge Colored Knights of Pythias of 
Texas. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

\llan McDonnell, of Waco, for appellant. 

Henderson & Hoyle, of Bryan, for appellee. 
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HOME BENEFICIAL ASS’N v. FIELD. 
Supreme Court of Appeals of Virginia. March 22, 1934. 
173 Southeastern Reporter 370. 
1. INSURANCE. 


Industrial insurer’s soliciting and collecting agent who accepted premiums 


after expiration of grace period had no right to impose conditions when accept- 
ing the. premiums. 
































(For other cases, see Insurance, Dec. Dig. § 392[1].) 
2. INSURANCE. 

Rule that forfeitures are not favored, and that courts are alert to take advan- 
tage of circumstances indicating election to waive forfeiture or agreement to do 
so on which party has relied and acted, applies to industrial insurance. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

3. INSURANCE. 

Where insurer, with full knowledge of all facts, accepts overdue premiums, 
which, if properly applied, would reinstate policy, insurer waives forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE. 

Where it was insurer’s custom to receive premiums after grace period and 
credit them when policy was reinstated, and insurer with knowledge of forfeiture 
of industrial policy, accepted from collecting agent premiums which agent had 
accepted from insured after grace period, forfeiture held waived, though insured 
was fatally injured before agent paid money over to insurer. 

Insurer’s acceptance of premiums constituted waiver of forfeiture, 
and fact that premiums were paid over to insurer by its collector at date 
too late to have been returned did not prevent the waiver, since evidence 
showed that insurer had no purpose to return it, but, under custom adopted, 
would have kept it in any event had insured not been injured on preceding 
day. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Error to Corporation Court of Lynchburg. 

Action by Inez B. Field against the Home Beneficial Association. Judgment 


for plaintiff, and defendant brings error. 
Affirmed. 


Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, and 
Chinn, JJ. 


Caskie, Frost & Coleman, of Lynchburg, and Windham R. Meredith, of Rich- 
mond, for plaintiff in error. 


D. H. Kizer, of Lynchburg, for plaintiff in error. 

































































































YOUNG v. HOME LIFE INS. CO. No. 7872. 
Supreme Court of Appeals of West Virginia. March 20, 1934. 
173 Southeastern Reporter 566. 
1. INSURANCE. 


Disability benefit agreement issued in connection with and attached to life 


policy constituted part of policy, and incontestability clause applied to disability 
feature. 




















(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. oe o aa tii 

One year incontestability provision of life policy precluded insurer after — 
tion of one year from defending action for disability benefits on ground of frau 
in procurement of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. a or — 

Whether insured suing for disability benefits under clause of life policy suf ered 
from traumatic neurosis between March 20 to September 20, 1932, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Syllabus by the Court. 

1. A case in which the “disability benefit” agreement, “issued in connection 
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with and attached to” a certain designated life policy, is held to be a part of the 

r. 
aa Syllabus, Morris v. Missouri State L. Ins. Co. (W. Va.) 171 S. E. 740, in 
reference to the effect of an incontestability clause in an insurance contract, upon 
the defense of fraud in procurement of such insurance, applied. 

3. The jury are exclusively and almost uncontrollably the judges of the weight 
of the testimony or inferences from it. 

Error to Circuit Court, Kanawha County. 

Action by Lewis H. Young against the Home Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed. 

Payne, Minor & Ray and J. F. Bouchelle, all of Charleston, for plaintiff in 
error. 

E. E. Robertson and Lillian S. Robertson, both of Charleston, for defendant 
in error. 

Woops, President. 

Lewis H. Young recovered a judgment against the Home Life Insurance 
Company in the sum of $300, which represents disability benefits for the period 
March 20 to September 20, 1932. This judgment is challenged on two grounds, 
namely, that the disability benefit is unenforceable because of fraud in its procure- 
ment, and that the verdict is contrary to the law and the evidence. 

On December 5, 1929, an agent of defendant company took plaintiff’s appli- 
cation for a $5,000 life contract, with “disability” and “additional death” benefits. 
And on December 16, 1929, a policy, No. 373,419, in the sum of $5,000 was issued, 
the provisions relating to the special benefits being upon separate detached printed 
forms, which were duly authenticated by the company. 

Plaintiff's action is based on the theory that the “disability” feature is, in fact, 
part and parcel of the life contract, and that the one-year incontestability provision 
in the latter applies with equal force to it, and that by reason thereof the defend- 
ant was precluded from raising the question of fraud in procurement after Decem- 
ber 16, 1930. Richard’s Ins. Law (3d Ed.) § 378; 2 Joyce on Ins. (2d Ed.) § 89-49. 

[1, 2] The application was primarily one for life insurance, with blanks in 
which to indicate by the insertion of an “x” if either or both of the special benefits 
were desired. Each of the special benefit agreements or riders refer in their open- 
ing paragraph to the life policy: the one declared on reading, “Agreement for total 
and permanent disability benefit issued in connection with and attached to policy 
No. 373,419, dated December 16, 1929, on the life of Lewis H. Young,” and the 
corresponding paragraph in the “additional death benefit” likewise recites that it 
is “issued in connection with and attached to,” etc. The amount recoverable under 
either of the special features is dependent upon the amount of the insurance in 
the life contract. If there is any question in regard to the meaning of the words 
“issued in connection with and attached to,” when read in connection with the 
application and the life policy, that construction should be adopted which favors 
the insured. It would be just as reasonable to deny liability under the “additional 
death benefit” feature on the ground that the contract was produced by fraud, as 
to advance such defense in this case. In view of the fact that the “additional 
death henefit” feature on the ground that the contract was procured by fraud, as 
required, we feel that the incontestability feature must apply with like force to 
hoth. And, so construing the words heretofore used in one of the special features, 
a like construction must he placed on the same words used in the “disability” 
benefit feature. ‘ 
_ Being of the opinion that the incontestability clause applies to the disability 
feature, and it appearing that the one year provided in such clause had elapsed 
long hefore the company sought to avail itself of such defense, we need not go 
into the question of fraud in the procurement of the insurance. Morris v. Mis- 
souri State L. Ins. Co. (W. Va.) 171 S. E. 740. 

Is the evidence sufficient to support a verdict for the plaintiff for the period 
March 20 to September 20, 1932? 

It is the contention of the plaintiff that he is suffering with traumatic neurosis, 
and that, with the exception of a six weeks’ period in October and November, 1931, 
when he acted as timekeeper for Venable & Farkas, road contractors, he has been 
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unable to perform any kind of labor for any appreciable period of time, without 
suffering ill effects therefrom, since the date of his injury, to wit, March 26, 1929. 

The company defended on the theory that plaintiff was a malingerer. And 
in support thereof called, as witnesses, several neurologists and physicians who 
had examined plaintiff prior to September 20, 1932. Each testified in effect that 
he had failed to discover any physical condition which would render plaintiff 
incapable of performing manual labor, and that he had found no symptoms of 
sufficient moment to warrant a diagnosis of traumatic neurosis. The neurologists 
divided the symptoms of traumatic neurosis into two classes. Those ascertainable 
only through the statement of the patient, such as the presence of dizziness and 
headache, were placed in the subjective class; and those open to observation 
through physical examination and mental tests in the objective. Excessive sweat- 
ing, evidenced by cold and clammy hands and feet and tremors of body, fingers, 
arms, and legs, were cited as examples of objective symptoms. 

It is admitted that the plaintiff, on March 26, 1929, while engaged in “dumping 
a truck,” was caught under the arm and thrown some twelve feet, lighting on his 
neck and shoulder on the frozen ground. It appears that he consulted a physician 
the following day, and within the course of two or three weeks was referred to 
Dr. E. Bennett Henson with a note from his employer. Dr. Henson upon his 
initial examination found Young suffering from a “kyphosis” and a “swelling of 
the muscles” on the left side, and had him put to bed and later in a cast. As 
indicated by reports made to the defendant company on June 30, August 18 and 
October 11, 1930, Dr. Henson thought that plaintiff's recovery would be rapid 
and that he would be able to return to work within a short time. And the com- 
pany, acting on such information, paid disability benefits for the period July, 1930, 
to January, 1931. 

3ut Young, according to evidence submitted on his behalf, did not recover 
as anticipated. Dr. Henson called Dr. Easley, one of the neurologists who testified 
on behalf of the defendant, for consultation on the case, the latter making his 
examinations in January and March of 1931. Dr. Henson testified that as a result 
of such examinations plaintiff's condition was diagnosed as traumatic neurosis. 
Dr. Easley, however, denied any concurrence in such a diagnosis as our reference 
to defendant’s evidence indicates. Dr. Henson further stated that in his opinion 
plaintiff would never he any better. Dr. Roberts, who made examinations and 
rendered medical services during the latter part of the period for which disability 
is now claimed, stated that in his opinion plaintiff was suffering from traumatic 
neurosis. This diagnosis was based on plaintiff’s statements concerning his con- 
dition and such objective symptoms as excessive perspiration accompanied by a 
more or less clammy condition of the skin, especially of the hands and feet, and 
tremors in the hands. It was also shown by lay witnesses, including former em- 
ployees, that plaintiff, prior to injury, had been a good worker and apparently 
enjoyed good health 

{3| In view of the foregoing, the court is of opinion that there is appreciable 
evidence to the effect that the plaintiff was suffering from traumatic neurosis, 
and that the question of the existence or nonexistence of such condition was one 
for the jury to decide ; ; 

[4] The jury are the judges of the credibility of the witnesses and weight of 
evidence, and usually, when a prima facie case has been made out by the plain- 
tiff, as here, the question as to whether it has been rebutted is for the jury. Ross 
y. Gill, 1 Wash. 87; McDowell's Ex’r v. Crawford, 11 Grat. (Va.) 377; State v. 
Thompson, 21 W. Va. 741. 

Perceiving no prejudicial error, we must affirm the judgment. 

Affirmed. 


MONTGOMERY y. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. ASS’N. No. 1822. 
Supreme Court of Wyoming. April 10, 1934. 
31 Pacific Reporter (2d) 71. 
1. INSURANCE. 


Evidence held to sustain finding that insured without duress assigned lite 
policies in payment of costs of keeping him at old persons’ home, precluding recov- 
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ery by beneficiary, notwithstanding policies were sent to beneficiary subsequent to 
assignment, where reasonable amount of proceeds of policies was reserved in 
assignment for payment of funeral expenses. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2, INSURANCE. _ ; ; 

Delivery of life policy is not essential to its assignment if assignment is 
delivered. 

(For other cases, see Insurance, Dec. Dig. § 211.) 

3. INSURANCE. ; 

Record held to show that assignment of life policies was delivered, precluding 
beneficiary in possession of policies from recovering thereon. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4, INSURANCE. , = te a 

Testimony of mother of beneficiary of life policies, that mother was willing 
to waive her part of burial expenses in favor of beneficiary, was equivalent to 
assignment to beneficiary, as respects beneficiary’s right to recover burial expenses 
from insurer who paid proceeds of policies to insured’s assignee. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

5. INSURANCE. ; : 

Where insured in assignment of life policies stipulated that reasonable amount 
would be left for burial expenses provided he left no estate, insurer held liable 
for burial expenses to beneficiary who paid part and was assignee of other part, 
where insured left no estate. 

(For other cases, see Insurance, Dec. Dig. § 213.) 


Error to District Court, Laramie County; Sam M. Thompson, Judge. 

Action by Vera Montgomery against Locomotive Engineers’ Mutual Life & 
Accident Insurance Association. To review a judgment for defendant, plaintiff 
brings error. 

Modified and, as modified, affirmed. 

Clyde M. Watts, of Cheyenne, for plaintiff in error. 


_ M. A. Kline, of Cheyenne, and Arthur Kline, of Wheatland, for defendant 
in error. 


BLuME, Justice. 

This is an action on two life insurance policies for $1,500 each, issued to 
Donald Montgomery, generally referred to as the decedent, by the Locomotive 
Engineers’ Mutual Life & Accident Insurance Association. Plaintiff in the case 
is Vera Montgomery, who became beneficiary under the policies on March 30, 
1931. The court found against the plaintiff, and she has appealed. The parties 
will ordinarily be referred to herein as in the case below, the defendant at times 
as the Insurance Association. 

The Insurance Association is a mutual company, insuring only persons in good 
standing in the Brotherhood of Locomotive Engineers, sometimes referred to as 
the B. of L. E. Donald Montgomery, being such a member, was insured by the 
insurance association herein on May 7, 1907. Some time in 1926, he became wholly 
incapacitated for work, and some time thereafter entered what is referred to as 
the Highland Park Home, situated in Illinois, an institution kept by the B. of 
L. E. and supported by dues of its members. He died while in the home on June 
21, 1931. He was unmarried at that time, leaving surviving him two daughters, 
Vera Montgomery, then 31 years of age, the plaintiff herein, and another daughter 
born in 1909. He had been married twice, but had been divorced. His first wife, 
now Mrs. Chandler, is the mother of the plaintiff herein. Some time in the fall 
of 1930 he requested the insurance association to change the policies, making his 
daughter Vera the beneficiary thereof. Before that time he had applied to the 
Insurance association for loans to pay his assessments due under the policies. The 
application was granted and by reason thereof he owes the defendant the sum of 
$1,683.28. It is agreed herein that this was properly deducted from the face 
amount of the policies. Only the remaining amount is in dispute. Plaintiff claims 
it as the beneficiary under the policies. The insurance association paid such 
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remainder to the Brotherhood of Locomotive Engineers under a so-called assign- 
ment made and executed by the deceased on March 30, 1931, and reading as follows: 
“March 30, 1931 
“To the Officers of the Locomotive Engineers Mutual Life & Accident Insurance 
Association : 
“Cleveland, Ohio. 
“Dear Sirs & Brothers: 

“This is to authorize the officers of the Locomotive Engineers Mutual Life 
& Accident Insurance Association to deduct whatever amount has been expended 
by the Brotherhood of Locomotive Engineers towards my maintenance in the 
Highland Park Home upon the maturing of my insurance certificates No. 82801-2 
in favor of the Botherhood of Locomotive Engineers. 

“This authority is given with the understanding that a reasonable amount will 
he left of my insurance to take care of my burial expenses, provided I leave no 
estate to take care of same. 

“Sincerely & fraternally, 
“(S) Don Montgomery, Member. 
“Witnesses: 

“Tohn T. Farley 

“W. L. Mitchell.” 

This assignment was made in accordance with section 42 of the by-laws of 
the insurance association, adopted some time in 1930, and which reads as follows: 

“The Home of Aged and Disabled Railroad Employes of America. 

“Whereby members are permitted to enter the Home, or members now in the 
Home, who do not have a wife or dependent children, may give an assignment 
to the B. of L. E., authorizing the Insurance Association to reimburse the B. of 
L. E. the amount of their expenses in maintaining the members in the Home, 
from the proceeds of their Certificates.” 

The amount paid for keeping decedent in the Home was the sum of $1,853.99, 
more than the balance due on the policies after reimbursing the defendant for the 
loans made to decedent and for paying his assessments. The decedent left no 
property of any kind, except the insurance policies herein. 

1. It is claimed by counsel for the plaintiff that the so-called assignment here- 
inhefore mentioned was obtained under duress; but there is very little evidence 
in the record to sustain such contention. The main thing relied upon is that the 
decedent, at the time it was taken, was sick and not in a mental condition so 
as to be able to understand what he was doing. There is a letter in the record 
indicating that on December 8, 1930, the deceased was not in the best of health, 
having trouble with his throat. There is also a letter of June 15, 1931, indicating 
that the deceased had heen failing for ten months previous to that time and that 
at the date of the letter he was in serious physical condition on account of a 
cancer developed near the groin and also an affection in his throat. What his 
mental condition was on March 30, 1931, when the so-called assignment was made, 
does not appear; but there is considerable evidence in the record relating to what 
was done. This evidence was given by H. J. Cassell, the general secretary and 
treasurer of the insurance association as well as of the B. of L. E. He testified 
that on the date above mentioned he met with all of the inmates of the Highland 
Park Home, called their attention to the amendment to the by-laws which per- 
mitted all members who had no wife or dependent children to make an assign- 
ment authorizing the insurance association to reimburse the B. of L. E. the amount 
of the expenses in maintaining the members in the Highland Park Home from the 
proceeds of the certificates held by them; that he talked’ with the members, explain- 
ing the situation, for approximately thirty-five minutes; and that thereupon all 
of them (including the decedent), except three, agreed, and stated that it would 
‘be fair to make the assignment thus requested. Some of the other testimony in 
the case is as follows: 

“Q. Did you talk to the decedent, Donald Montgomery, at the time he signed 
the assignment? A. I did. I went around to everyone individually before they 
signed, and I said: ‘Now, you understand that this is not compulsory; that you 
are doing it of your own accord. * * *’ 

“Q. Did he have any dependent children? A. None. 
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“Q. I will ask you to state just what you said to these men with regard to 
the cost of their maintenance in the Home, and upon what basis you requested 
their signatures to this document, to this assignment? A. I can’t recall the exact 
words, but I remember distinctly of telling them that in no case where they had 
a wife or minor children would we require or ask them to give us an assignment. 

“Q. Did the insured, Montgomery, sign this assignment on that day? A. He 
a... = > 

“Q. What is the fact, Mr. Cassell, as to whether any inmate of the Home 
was threatened with expulsion from the Home, or other threats, in the event he 
did not sign the assignment which was presented to him or them on March 30th, 
19312 A. There were no threats made.” 

[1] Taking all the evidence into consideration, we are unable to say that the 
trial court was in error in finding that there was no duress used in this case to 
obtain the so-called assignment. Counsel for plaintiff calls attention to the further 
fact that after this assignment was made the policies issued to the decedent were 
sent by him to the plaintiff in this case, with the statement to keep them for future 
use. We do not, however, see anything inconsistent in this on the part of the 
decedent. He may have thought at that time that there would still be something 
leit after paying the amounts mentioned in the assignment. Moreover, a reason- 
able amount of the money due on the policies was reserved to pay for funeral 
expenses. He may have thought that his daughter, apparently the main near rela- 
tive then living, would pay these expenses and would then, pursuant to the reserva- 
tion in the assignment, be entitled to reimbursement. 

|2] 2. Counsel for plaintiff contends that there was no consideration for the 
so-called assignment in question. It may be that that is true, although we need 
not decide the question. It is conceded that the assignment may be upheld as a 
gift, provided, of course, that the assignment is otherwise valid. Counsel for 
plaintiff contends it to be invalid upon the ground that there was no delivery either 
of the policy itself or of the assignment. Whether it is contended that the policy 
should have been delivered, in addition to the delivery of the assignment, is not 
altogether clear in counsel’s brief. He apparently concedes that it was sufficient 
if there was a delivery of the assignment itself, for he states in one place in the 
brief that in order that a gift may be valid, there must be either a delivery of 
the subject-matter, that is to say, the policies, or there must be a valid assignment. 
It is, in any event, held, and it appears to be the law, that if the assignment itself 
is delivered, delivery of the policy is not essential. Thus it is said in 12 R. C. L. 
943: “The surrender of the policy, however, is not essential when the donor has 
made a valid written assignment accepted by the assignee and recognized by the 
insurer.” 

In Couch, Cye. of Ins. Law, vol. 6, p. 5228, it is said: “In order to effect a 
valid assignment there must be either an actual or constructive delivery of the 
policy to the assignee, actual delivery of an assigned policy by the insured to the 
assignee not being essential to the validity of the assignment, since an actual bona 
fide assignment effects a constructive delivery, which is equal in insurance law to 
an actual manual delivery. * * * In other words, an assignment may be valid 
even though there is no actual delivery thereof (of the policy) to the assignee.” 

See further on this subject Arrinton v. Grand Lodge (C. C. A.) 21 F. (2d) 
%14; Kulp v. March, 181 Pa. 627, 37 A. 913, 59 Am. St. Rep. 687; Penn Mutual 
Life Ins. Co. v. Forbes, 200 Ill. App. 441; Richardson v. White, 167 Mass. 58, 
44. N. E. 1072; 2 Cooley, Briefs on the Law of Insurance, 1103; also, vol. 6, p. 431; 
37 C. J. 429, 430. 

[3] It is contended, however, by counsel for plaintiff that there was no actual 
delivery of the assignment, and hence it is invalid. He claims that the evidence 
merely shows that the so-called assignment was signed, but stops short of showing 
that it was delivered. It is true that it does not appear in so many words that 
the assignment was delivered. It may not be amiss to set out some of the testi- 
mony relating to the taking of the assignment: 

“Q. I will ask you to state what, if anything, Donald Montgomery said to you 
and to the others present at the time he made the assignment,” etc. 

“Q. What, if anything, did the insured Montgomery, say, if you recall, when 
you asked him whether or not he had any objection to signing? A. I can’t recall 
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exactly what he said, but he stated, in very few words, he thought it was no more 
than fair and just that he should give the Association the assignment.” 

“Q. When you talked to these men about getting the assignments, did you talk 
to them individually or were they all together? A. They were all together.” 

“Q. When the assignment was made in Illinois, were you present? A. Yes.” 

“QO. Now when you were in Illinois at the Home getting these assignments, at 
that time was he receiving $30 a month? A. No.” 

It would seem that the words used as above mentioned indicate something 
more than that the assignment was merely signed. To take an assignment, or make 
it, or give it, or get it, would seem to imply that it was delivered, and we think 
that it is apparent from the record as a whole that counsel for both sides so 
treated it. In addition to that, it appears definitely that the defendant in this case 
had this so-called assignment in its possession, within a comparatively short time 
after the death of the decedent, and it introduced it in evidence in the trial of this 
case. In view of this showing we think that we cannot hold that the assignment 
was not delivered. 

[4, 5| 3. The assignment, as may be noted, reserves a reasonable amount of 
money for burial expenses, unless the decedent left other property from which it 
might be paid. It is conceded that there was no other property, and it is agreed 
that whatever is due for the burial expenses is the sum of $150, which defendant, 
in fact, offered to pay, but which was not deposited in court. The evidence shows 
that the plaintiff and her mother each paid about one-half. The insurance asso- 
ciation was not authorized to pay the amount necessary for burial expenses to the 
assignee of the assignment, unless, perchance, the latter paid it. The defendant 
itself did not pay it, and it (the defendant) therefore still owes it to some one. 
Counsel for the defendant argue that this amount was not in issue in the case. Yet 
they were not sure of that in the trial below and offered to pay it. The reserva- 
tion in the assignment is quite indefinite. It does not state who was to take care 
of the burial expenses, or to whom the amount thereof should be paid. The diffi- 
culty is to determine whether the amount of these expenses is due under the reser- 
vation in the assignment or under the policies. It would seem that whatever amount 
the insurance association still owes, is necessarily due under the policies, and 
therefore would come within the issues of a suit seeking to recover the proceeds 
thereof. That defendant disbursed money under the assignment is a defensive 
matter herein. If, under such assignment, all of the amount due under the policies 
would prima facie be disbursed, a matter which is doubtful, but which we need 
not determine, then the subject of the burial expenses might become a matter of 
reply. And if in such case the allegations of the reply were not sufficient to entitle 
plaintiff to recover, that might in certain cases be fatal. But in this case, the evi- 
dence in regard to burial expenses was fully brought out, and mostly without 
objection on the part of counsel for the defendant. They objected only when 
most of the evidence in that connection was already in, the objection was not ruled 
on, and no exception was taken. Moreover, the objection was on the ground that 
the subject of burial expenses should be determined by a by-law of the B. of L. E., 
which in certain cases allows $150. We do not think that this by-law has anything 
to do with this case. The B. of L. E. is not a party herein. The question is 
whether or not the insurance association owes anything under the policies sued on. 
lf the reply in this case is insufficient, then, in view of the circumstances here, it 
may be regarded as amended to conform to the evidence. 

And in any event, it could subserve no possible useful purpose to require 
another action to recover the sum of $150 paid out for burial expenses. Plaintiff's 
mother testified that she was willing to waive her part in favor of plaintiff. This, 
we think, may well be treated as equivalent to an assignment of her interest, if she 
has any, since, in view of such testimony, she would be estopped to make any tur- 
ther claim therefor, if the amount is paid to her daughter. We think, accordingly, 
that the judgment below should be modified by giving plaintiff judgment for the 
sum of $150. As so modified, it should be affirmed, the plaintiff to pay three- 
fourths and the defendant one-fourth of the expenses of this appeal, no costs, 
however, to be taxed for the briefs or the abstract of the record. It is so ordered. 

Modified and affirmed. 


Kimball, C. J., and Riner, J., concur. 
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KIMBERLEY & CARPENTER, Inc. v. FIREMAN’S FUND INS. CO. et al. 
No. 962. 
District Court, D. Delaware. Jan. 2, 1934. 
6 Federal Supplement 255. 
INSURANCE. 

Fire insurers which paid first mortgage indebtedness and took assignment of 
bound and such mortgage given by purchaser before resale and taking of second 
mortgage held entitled to enforce judgment confessed on bond, though purchaser, 
as second mortgagee, had obtained judgment against insurers under standard mort- 
gage clause issued by them. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Suit by Kimberley & Carpenter, Inc., against the Fireman’s Fund Insurance 
Company and the National Liberty Insurance Company of America. 

Bill of complaint dismissed. 

Clarence A. Southerland (of Ward & Gray), of Wilmington, Del., for 
plaintiff. 

Caleb S. Layton (of Richards, Layton & Finger), of Wilmington, Del., and 
S. Ralph Warnken, of Baltimore, Md., for defendants. 

NieLps, District Judge. 

This is an equity suit removed to this court from the Court of Chancery of 
the state of Delaware. The dockets of the Superior Court for New Castle county, 
Del., record (1) two judgments in favor of the plaintiff against the defendants 
in the aggregate amount of $6,606.74 and $500 counsel fees, which judgments it is 
agreed are not vulnerable or subject to attack from any quarter; (2) a judgment 
in favor of defendants against the plaintiff for $5,000, with interest, upon which 
an attachment fi. fa. has issued. By the bill filed in this suit plaintiff seeks to 
enjoi the defendants from proceeding with the above attachment and “from 
issuing any further writ of execution on said judgment,” and from instituting any 
action on a certain mortgage given to secure the debt represented by that judg- 
ment. 

The facts may be gathered from the stipulated statement. September 1, 19235, 
plaintiff purchased a tract of land with dwelling house and barn erected thereon, 
ind contemporaneously gave its bond and mortgage for $5,000 covering the same 
tu Security Trust Company. May 25, 1926, plaintiff sold the premises to Jacob D. 
Winslow and Catherine A. Winslow, his wife, subject to the above mortgage. On 
the same day the Winslows gave a second mortgage for $6,000 to plaintiff to 
secure part of the purchase money. May 27, 1926, each defendant insured the 
Winslows, as owners, against loss by fire for three years from May 25, 1926, 
lor $6,000. The total insurance covering the dwelling house was $11,000. Both 
policies of fire insurance issued by defendants were the standard policies contain- 

g the condition that: “This entire policy * * * shall be void * * * if, 
with the knowledge of the insured, foreclosure proceedings be commenced or 
notice given of sale of any property covered by this policy by virtue of any mort- 
gage or trust deed; or if any change, other than by the death of an insured, take 
place in the interest, title, or possession of the subject of insurance,” etc. 

May 28, 1926, standard mortgagee clauses payable to the respective mortgagees 
were attached to each policy. The mortgagee clauses payable to Security Trust 
Company, as first mortgagee, were: 

“Loss, or damage, if any, under this policy shall be payable to Security Trust 
and Safe Deposit Company as First mortgagee, (or trustee) as interest may 
appear, and this insurance, as to the interest of the mortgagee, (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, nor by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title or owner- 
ship of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; Provided, that in case the mortgagor 
or owner shall neglect to pay any premium due under this policy, the mortgagee 
(or trustee) shall, on demand, pay the same. 

“Provided, also, that the mortgagee (or trustee) shall notify this company 


in 
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cf any change of ownership or occupancy or increase of hazard which shall come 
tc the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or trustee) shall, on demand, 
pay the premium for such increased hazard for the term of the use thereof: 
otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms but in such case this policy shall continue in force for the benefit only 
of the mortgagee (or trustee) for ten days after notice to the mortgagee (or 
trustee) of such cancellation and shall then cease, and this company shall have the 
right, on like notice to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
less or damage under this policy and shall claim that, as to the mortgagor or 
ouner, no liability therefor existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to ali the rights of the party to whom such 
payment shall be made, under all securities held as collateral to the mortgage 
debt, or may at its option, pay to the mortgagee (or trustee) the whole principal 
due or to grow due on the mortgage with interest, and shall thereupon receive a 
full assignment and transfer of the mortgage and of all such other securities, but 
no subrogation shall impair the right of the mortgagee (or trustee) to recover the 
full amount of its claim.” (Italics supplied.) 

Mortgagee clauses of similar tenor, payable to Kimberley & Carpenter, Inc., 
as sceond mortgagee, were also attached to the policies. 

In May, 1928, the Winslows failed to pay an installment of principal and the 
interest then due on plaintiff's mortgage, and, with their knowledge, foreclosure 
proceedings under this second mortgage were commenced and notice was given 
of the sale of the property covered by the policies. Judgment of foreclosure was 
duly entered, and on October 25, 1928, plaintiff purchased the property to protect 
its mortgage interest and received a deed therefor. About six months later, on 
April 11, 1929, the dwelling house was burned to the ground. Both plaintiff and 
Security Trust Company gave notice of the fire to defendants, together with 
proofs of loss. Defendants denied all liability to plaintiff on the ground that 
plaintiff ceased to be a mortgagee when it acquired title to the premises at the 
foreclosure sale. 

Pursuant to the express provision in the mortgagee clause, on January 2, 
1930, defendants paid to Security Trust Company the whole principal with interest 
due on the mortgage of plaintiff, being the first mortgage on the premises, and 
thereupon received a full assignment and transfer of the mortgage and of the 
bond accompanying same. Subsequently, on January 29, 1932, defendants caused 
judgment to be confessed upon said bond and a writ of attachment fi. fa. to be 
issued and laid in the hands of defendants through service upon the insurance 
commissioner of Delaware. 

Plaintiff brought actions in the state court of Delaware to recover the 
amounts due to it under the policies. Issues of law and fact were tried. Kimberley 
& Carpenter v. National Liberty Ins. Co. (Del. Super.) 157 A. 730, 732. On 
March 30, 1932, it was determined that $6,606.74 was due to plaintiff from defend- 
ants, and judgments were accordingly entered. 

From the above recital one conclusion is bound to follow. When plaintiff fore- 
closed its mortgage—the second mortgage mentioned in the policies—and_pur- 
chased the premises at sheriff’s sale on October 25, 1928, the insurance agreement 
between defendants and the Winslows, the owners, was rendered null and void. 
By the express condition and stipulation of the policies, hereinbefore set out, the 
obligation of defendants to the owners became void upon the foreclosure, sale, 
and change of ownership of the premises insured. Thereafter there was no agree- 
ment with owners or owner in either the policies or the mortgagee clauses. What 
obligation of defendants remained ? 

Standard mortgagee clauses like those contained in the policies before the 
court have been held for many years to be separate and largely independent con- 
tracts. Richards on the Law of Insurance (4th Ed.) § 279. “The effect of the 
joint consideration of the policy and the mortgagee clause is that two severable 
contracts are set up—one in favor of the insured-mortgagor and the other in favor 
of the insured-mortgagee. The latter is distinct from the former and the rights 
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\f§ the mortgagee are subject to be defeated only by a violation of the terms set 
out in the mortgagee clause.” Kimberley & Carpenter v. National Liberty Ins. Co., 
supra. Here each policy embraces three contracts: (1) The contract between 
defendants and the owners; (2) the contract between defendants and Security 
Trust Company in one mortgagee clause; and (3) the contract between defend- 
ants and plaintiff in the second mortgagee clause. In October, 1928, the policy 
became void as to the owners, yet the mortgagee clauses containing separate agree- 
ments remained. There may be some difficulty in detecting any contract relation 
between defendants, the underwriters, and the mortgagees. The mortgagees gave 
no consideration, and are not parties to any agreement. However, to reach a happy 
result, the courts have declared there is a contract relation. 

The federal courts hold the mortgagee clause a separate contract. “The effect 
of the mortgagee clause is to make an entirely separate insurance of the mort- 
gagee’s interest, and he takes the same benefit from his insurance as if he had 
received a separate policy from the company free from the conditions imposed 
upon the owners.” Queen Ins. Co. v. People’s Union Sav. Bank (C. C. A. 3) 50 
F.(2d) 63, 64. “It is equally true that the mortgagee clause of a policy, providing 
for payment of indemnity to the mortgagee in the event of loss, is not an assign- 
ment of the policy, yet that clause creates a separate and distinct agreement 
between the insurer and the mortgagee, binding even after the insured owner has 
alienated his property.” Newark Fire Ins. Co. v. Turke (C. C. A. 3) 6 F.(2d) 533, 
535, 43 A. L. R. 496. “It is true,” said Judge Sanborn, “that the Bohns [the 
owners] paid the premiums for this insurance, but a promise to pay or indemnify 
is no less binding when the consideration is paid by a third party than when it 
comes directly from the payee or the insured. Insurance Co. v. Olcott, 97 Ill. 439, 
454, and cases there cited. The agreement evidenced by this mortgage clause was 
therefore a valid contract between the mortgagee and the insurance companies, 
made upon sufficient consideration. * * *” Syndicate Ins. Co. v. Bohn (C. C. 
A.) 65 F. 165, 176, 27 L. R. A. 614. 

Both plaintiff and Security Trust Company are alike beneficiaries and payees 
under separate contracts of indemnity in mortgagee clauses. Plaintiff as mortgagee 
(or as mortgagee-owner after the foreclosure) sued defendants on their agree- 
ment to indemnify plaintiff and recovered judgment against defendants. Plaintiff’s 
rights under its contract of indemnity have been passed upon by the state court. 
Kimberley & Carpenter v. National Liberty Ins. Co., supra. 

In this court we are considering defendants’ rights. In the mortgagee clause 
on behalf of the Security Trust Company, as first mortgagee, there is an express 
provision giving defendants the right of subrogation whenever it appeared to the 
satisfaction of the court that no liability existed under the policies to the Wins- 
lows, the mortgagors. That defendants were not liable under the policies to the 
mortgagors or owners is admitted. Accordingly, defendants paid to Security Trust 
Company the whole principal due on their mortgage, with interest, and received 
a full assignment and transfer of the mortgage and of the judgment bond which 
the mortgage secured. In due course judgment was confessed pursuant to the 
terms of the bond, and an attachment ft. fa. was issued, as before recited. 

Defendant’s right of subrogation under one of the mortgagee clauses, also 
their right to the assignment of plaintiff's bond and mortgage and their right to 
proceed at law thereunder, must be respected and protected quite as fully in a 
court of equity as plaintiffs right of action against defendants on defendants’ 
agreement to indemnify plaintiff as mortgagee contained in the other mortgagee 
clause has been recognized and enforced in a court of law. This court recognizes 
defendants’ right of subrogation, and will not enjoin its exercise. 

It is clear that the injunctive relief sought by plaintiff should be denied and 
that the bill of complaint should be dismissed. 
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AMERICAN INS. CO. v. MILLICAN. 8 Div. 844. 
Court of Appeals of Alabama. Nov. 7, 1933. 
Rehearing Denied Nov. 28, 1933. 
153 Southern Reporter 448. 
1. INSURANCE. i ee . 

Counts of complaint on fire policy in Code form held not demurrable (Code 
1923, § 9531, form 13). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. ; 7 

Insurance agent authorized to countersign, issue, and deliver fire policies 
and collect premiums is general agent, as respects issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE. ; ; 

Fire insurer’s general agent has authority to bind insurer by waiver and 
estoppel. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

5. INSURANCE. 

Fire insurer’s general agent has authority to waive proof of loss and in- 
cumbrances on insured property, and to estop insurer from asserting breaches 
ef policy terms in regard thereto. 

(For other cases, see Insurance, Dec. Dig. §§ 375[2], 556[1].) 

6. INSURANCE. 

Agent authorized to take risks and transact business of fite insurance for 
insurer had power to bind insurer by waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

8. INSURANCE. 

In action on fire policy, where insurer pleaded insured’s failure to furnish 
proof of loss, execution ot mortgages, and commencement of foreclosure pro- 
ceedings, in violation of policy terms, insured’s replications held sufficient to 
show waiver with notice, through insurer’s agent. 

Replications alleged that, after fire, insurer sent one who had au- 
thority from insurer to investigate and adjust the loss, and that insured 
gave such agent whatever information he requested with reference to 
fire and insured’s loss thereunder, and that, at the time, agent knew of 
mortgages and he recognized and treated the policy as binding upon in- 
surer and agreed with insured to settle the loss under the policy. Rep- 
lications made similar allegations as to foreclosure proceedings, and also 
alleged that insured asked agent if it was necessary for him to make any 
further proof of loss, and agent stated that it was not. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

9. INSURANCE. 

Where fire insurer’s agent accepted premium with knowledge of mortgage 
violating policy terms, stating that mortgage was all right, insurer was estopped 
irom pleading mortgage as forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

10. INSURANCE. 


Where insurer pleaded forfeiture of fire policy through execution of mort- 
gage, replication alleging that mortgage covered insured’s homestead, and that 
wife’s separate acknowledgment of mortgage was not taken before officer hav- 
ing jurisdiction, so that mortgage was void, stated complete defense to plea of 
forfeiture (Code 1923, § 7883). 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

12. INSURANCE. 

_ Where fire insurance adjuster, with knowledge of insured’s alleged breaches 
of policy, entered into negotiations with insured recognizing policy as still of 
force, insurer's right to claim forfeiture was waived. 

(For other cases, see Insurance, Dec. Dig. § 397.) 
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13. INSURANCE. 

Replications alleging fire insurer’s general agent told insured he need not 
make proof of loss eld defense to plea of forfeiture through failure to furnish 
proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

14. INSURANCE. 

Policy provision that none except officers of insurer could waive fire policy 
terms jeld not to preclude insurer’s general agent from waiving policy terms. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

15. INSURANCE. 

Where fire insurance adjuster required insured to sign nonwaiver agreement 
and insured’s replications alleged waivers by adjuster and by subsequent in- 
yestigator, sustaining insured’s demurrers to insured’s rejoinders setting up 
yonwaiver agreement, as regards replications alleging waivers by first adjuster, 
held error, cured by charges eliminating any act of first adjuster as waiver. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

16. INSURANCE. 

Fire insurer is bound by waiver, where adjuster, during investigation and 
negotiations, evinces clear purpose to waive any breach of insured and treat 
policy as valid subsisting claim, notwithstanding adjuster previously conducting 
investigation required insured to sign nonwaiver agreement. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

17. INSURANCE. ; : 

Where fire insurer’s investigation develops fact on which forfeiture may just- 
ly be claimed, insurer cannot, without waiving such defense, proceed thereafter 
as though policy was valid. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

18. INSURANCE. 

Insured’s nonwaiver agreement with fire insurance adjuster may be waived 
in same manner as any policy clause, by subsequent independent acts or state- 
ments of insurer through its adjuster or other authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

19. INSURANCE. 

Fire insurance adjuster’s acts, within usual scope of business intrusted to 
him, were binding on insurer, absent notice of limitations or fraud. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

21. INSURANCE. 

Forfeiture clauses in fire policy are binding on insured, but will be strictly 
construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Morgan County; James E. Horton, Judge. 

Action on a policy of fire insurance by J. M. Millican against the American 
Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in American Insurance Co. v. Millican, 
153 So. 454. 

Replication 4b alleges that defendant waived the breach or breaches pleaded 
in pleas 6 and 7, in that defendant, after the fire and on or about March or 
April, 1930, sent one Norris, who had authority from defendant to examine, in- 
vestigate, and adjust the loss of plaintiff, to see plaintiff about adjusting said 
loss, and the said Norris did see plaintiff, and the plaintiff gave the said Norris 
whatever information he requested with reference to said fire and plaintiff's loss 
thereunder, and at that time the said Norris knew of the said mortgage or incum- 
brance to the Hartselle Motor Company, and he recognized and treated the said 
policy as binding upon the defendant, and he agreed with plaintiff to settle the 
loss under said policy. Replication 8b is the same as 4b, except it substitutes the 
averment that Norris “knew at that time that foreclosure proceedings under said 
mortgage had been commenced, and he recognized and treated the said policy as 
binding upon defendant and agreed with’ plaintiff to pay the loss thereunder.” 
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Replication 12c alleges that, after the fire, in February, 193@, plaintiff mailed 
to defendant notice and proof of loss, and thereafter defendant sent one Norris, 
who had authority to examine, investigate, and adjust the loss plaintiff had sus- 
tained, to see plaintiff; that Norris did see plaintiff, and plaintiff gave him what- 
ever information he requested with reference to said fire, and plaintiff asked 
Norris if it was necessary for him to make any further proof of loss, and Norris 
stated to him it was not. 

Replication 12d contains the added averment that “said Norris, after he 
made the said statement to the plaintiff, recognized and treated the said policy 
as binding upon the defendant and agreed to pay the loss thereunder to the 
plaintiff.” 

Replication 16 sets up that defendant waived the breach asserted in plea 9, 
in that it sent Norris to see plaintifé about adjusting the loss; that Norris did 
see plaintiff; that plaintiff gave him whatever information he requested; and at 
that time Norris knew of the mortgage to Mollie Turney and recognized and 
treated the policy as binding on defendant and agreed with plaintiff to settle 
the loss. 

Replication 9 (to which pleas 10, 11, and 12 are similar) is, “that on the oc- 
casion hereinafter referred to, one J. R. Howell was the agent of the defend- 
ant, and as such had power and authority to countersign, issue and deliver pol- 
icies of insurance and collect the premiums thereon for the defendant, and that 
a day or two after said fire occurred, the plaintiff informed the said Howell of 
the said fire and the loss under said policy of insurance and the said Howell 
stated to plaintiff on that occasion that he need not do anything further, and 
that he need not make any proof of loss to defendant, and that defendant would 
settle the loss and damage which the plaintiff sustained by said fire within a few 
days. Wherefore plaintiff says the defendant is estopped to deny its liability 
on the grounds set forth in said plea.” 

The third count of the complaint claims for the value of a dwelling house 
and two barns which defendant on or about September 28, 1928, insured against 
loss or damage by fire, for the term of five years, “which dwelling house and 
barns were destroyed by fire on to-wit, the 23 day of January, 1930, and of 
which the defendant had notice.” 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

J. N. Powell, of Hartselle, and S. A. Lynne and Tennis Tidwell, both of De- 
catur, for appellee. 

SAMForRD, Judge. 

The complaint was in three counts, claiming insurance for the destruction 
by fire of plaintiff’s dwelling and two barns. 

[{1, 2] The several counts of the complaint were in Code form and not sub- 
ject to any of the grounds of demurrer interposed. Code 1923, § 9531, form 13; 
Com. Fire Ins. Co. v. Capital City Ins. Co., 81 Ala. 321, 8 So. 222, 60 Am. St. 
Rep. 162. The omission of the word “has” from the third count is so apparently 
an inadvertence as to be entirely cured by the evidence which disclosed notice 
to defendant long before the suit was filed, which evidence was admissible un- 
der counts 1 and 2. Bond Bros. v. Kay, 223 Ala. 431, 136 So. 817. 

The defendant filed pleas 4, 6, 7, 8, and 9. Plea 4 pleaded a failure of plain- 
tiff to furnish proof of loss as was required by the terms of the policy. Pleas 
6, 7, and 9 averred that the plaintiff mortgaged the insured property, or incum- 
bered, after the execution and delivery of the policy, and in pleas 6 and 7 it is 
averred that plaintiff executed a mortgage to the Hartselle Motor Company, 
which constituted an incumbrance on the property. In plea 9 it is averred that 
plaintiff executed a mortgage to Mollie Turney, which likewise was an incum- 
prance on the property. Plea 8 avers the commencement of foreclosure proceed- 
ings on or about January 1, 1930—all of the foregoing being in violation of the 
terms of the policy. Plaintiff filed special replications to all these pleas, setting 
up estoppels or waivers on the part of defendant, acting by and through its 
agent Howell and its adjuster Norris. 

[3] It is averred in replications 2, 5, 9, 11, and 13, that Howell was the agent 
ef defendant and as such agent he had authority to countersign, issue, and de- 
liver policies of insurance and to collect the premiums thereon, and then follows 


averment of facts showing the estoppel or waiver on the part of Howell while 
acting as the agent of defendant. 
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Ii Howell had the authority alleged in the replications, then he was the gen- 
eral agent of defendant, so far as the issuance of the policy in this case is con- 
cerned. He was according to the averments of the replications to be regarded 
quoad hoc as the general agent of the company. There are so many authorities 
in this state declaring this to be the law, we deem it unnecessary to cite them 
all, citing only Yorkshire Ins. Co. v. Gazis, 219 Ala. 96, 121 So. 84, where many 
cases are collated. 

(4, 5] If Howell was such general agent as averred, he then had authority to 
bind defendant by the waiver and estoppel as alleged in the replication. Nat. 
Fire Ins. Co. v. Tenn. Land Co., 224 Ala. 113, 139 So. 227. As such general agent 
Howell also had authority to waive proof of loss and the incumbrances on the 
property and to estop the defendant from asserting the breaches of these terms 
of the policy. 16 Alabama and Southern Digest, Insurance, § 375(2). 


[6] Replications 3 and 14 aver that Howell as agent of defendant had au- 
thority to take risks and transact the business of fire and marine insurance for 
the defendant. This constituted Howell the agent of the defendant with power 
to bind defendant in the premises by way of waiver or estoppel. Westchester 
F. Ins. Co. v. Green, 223 Ala. 121, 134 So. 881. 

Howell, under the authority as pleaded, was a general agent of the defend- 
ant for the purpose of effecting insurance and in making binding contracts re- 
garding same, but this is by virtue of the relationship and decision of our Su- 
preme Court in the many decisions on that subject and not by reason of section 
1 of Gen. Acts 1927, p. 34, defining what is an insurance agent. That act does 
not so declare the agent’s authority to be general, but merely describes an agent 
tor the purpose of insurance regulation and control. 

The rule denying the defendant the right to escape liability under the facts 
pleaded in the replications partakes both of waiver and estoppel, and may be 
pleaded either way. The rule we think is correctly stated in Yorkshire Ins. Co. 
vy. Gazis, 219 Ala. 96, 97, 121 So. 84. 

[7] Defendant insists that the replications do not allege that the agent was 
acting within the line and scope of his authority. This, of course, should appear 
either as a direct allegatioa or by necessary implication. If the pleading charges 
tacts showing a relation of agency and its scope and facts showing the acts 
were within the scope of the agency, it is sufficient and in effect is the same as 
if the charge had been made directly that the act was done within the line and 
scope of the agency. Jones v. Strickland, 201 Ala. 138, 77 So. 562; Woodward 
Iron Co. v. Herndon, etc., 114 Ala. 214, 21 So. 430. 

Replications 4a, 8a, 12a, 12b, and 15 need not be considered. These replica- 
tions predicated a waiver or estoppel on the acts of one May, who represented 
defendant as an adjuster, but by a written charge requested by defendant a con- 
sideration by the jury of the issues involved in the above replications was elim- 
inated. 

[8] The averments in replications 4b, 8b, 12c, 12d, and 16, as to the author- 
ity of defendant’s agent and the allegations as to waiver with notice are justified 
and sufficient under the decision in Ga. Home Ins. Co. v. Allen, 128 Ala. 451, 
30 So. 537; Royal Ins. Co. v. Eggleston, 19 Ala. App. 638, 99 So. 828. 

[9] Replications 2 and 3 aver that on or about October, 1929, plaintiff paid 
to Howell, as agent of the defendant, the premium on the policy sued on, which 
under the terms of the policy was not to accrue until the lst day of November 
following; that he had previously informed Howell of the Hartselle Motor Com- 
pany mortgage; that at the time he paid the premium he informed Howell that 
the mortgage was not paid; that Howell stated to plaintiff on the occasion of 
said payment that the Hartselle Motor Company mortgage was all right and 
that plaintiff had insurance for another year, This payment had the effect of 
continuing the terms of the policy already issued and delivered, and the ac- 
ceptance of the premium by Howell, the agent of defendant, of the premium, 
estops plaintiff from pleading the Hartselle Motor Company mortgage as a for- 
teiture. Gazis Case, supra. 

[10, 11] Replication 4 sets up the fact that the mortgage of the Hartselle 
Motor Company covered the homestead of the plaintiff, that plaintiff was a mar- 
ried man, living on the mortgaged land with his family, and that the separate 
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acknowledgment of his wife was not taken as required by law, and for that rea- 
son the mortgage was a nullity and void. 

If, therefore, the facts pleaded were true, the mortgage, although in form, 
constituted no lien or incumbrance on the insured property, and the replication 
was a complete answer to defendant’s pleas setting up this defense. Code 1923, 
§ 7883. The replication alleges a want of jurisdiction on the part of the officer 
before whom the separate acknowledgment of the wife purports to have been 
taken. While the certification of an officer taking an acknowledgment is a ju- 
dicial act and may not be impeached as to its contents, except for fraud (Qualls 
v. Qualls, 196 Ala. 524, 72 So. 76), where there is no appearance or the signature 
is a fabrication, this fact may be shown and the certificate as a whole impeached 
by parol evidence (Russell v. Holman, 156 Ala. 432, 47 So. 205; Moore v. Bragg, 
212 Ala. 481, 103 So. 452). 

If the mortgage to the Hartselle Motor Company was void and no lien on 
the homestead of plaintiff, it did not constitute an incumbrance such as would 
violate the terms of the policy of insurance. 14 R. C. L. 1130, § 309; Watertown 
Fire Insurance Co. v. Grover & Baker Sewing Mach. Co., 41 Mich. 131, 1 N. W. 
961, 32 Am. Rep. 146. 

[12] If Norris, as agent and adjuster for defendant, with knowledge of the 
various breaches of the contract here complained of, entered into negotiations 
or transactions with plaintiff which recognized and treated the policy as stil] of 
force, there was a waiver on the part of defendant of the right to claim a for- 
feiture. Replication 4b sets up these facts and was sufficient. Ga. Home Ins. 
Co. v. Allen, 128 Ala. 451, 30 So. 537. 


The undisputed evidence discloses that the proceeding to foreclose the Hart- 
selle Motor Company mortgage was not begun until after the insured property 
was destroyed by fire, and hence it becomes unnecessary for us to consider 
replications 5 and 6. The plaintiff was entitled to affirmative instructions on 
this point in the case, and therefore rulings respecting these replications were, 
if error, without injury to defendant. 


[13] Replications 9, 10, 11, and 12 are sufficient as answers to plea 4. These 
replications are sustained by numerous authorities, among which are Am. Ins. 
of Newark et al. v. Moorc, 24 Ala. App. 518, 137 So. 778. 

[14] Rejoinder No. 4 sets out a provision in the policy which provides that: 
“No agent or employee of this company or any other person or persons, except 
an officer or the Southern Farm Dept. Manager, in writing shall have power 
or authority to waive or alter any of the terms or conditions of this policy.” 


Under the allegations of the pleadings, Norris and Howell were the general 
lecal agents of this defendant. It has been settled in this state by many decisions 
that such provisions in policies of insurance as here pleaded do not affect the 
authority of general agents to waive provisions in the policies. As far back as 
131 Ala. the Supreme Court said on this question: “It must be regarded as 
finally settled with us.” Cont. Fire Ins. Co. v. Brooks, 131 Ala. 614, 30 So. 
876, 878. 

{15] After the fire and notice to defendant, defendant sent one Wm. May, 
as its representative, to investigate and adjust the loss under the policy. Before 
making the investigation, May required plaintiff to sign what is called a non- 
waiver agreement as follows: 

“It is hereby mutually understood and agreed by and between J. M. Milli- 
can of the first part and American Insurance Company of Newark, N. J., and 
other Companies signing this agreement, party of the second part, that any 
action taken by said party of the second part in investigating the cause of fire 
or investigating and ascertaining the amount of loss and damage to the property 
of the party of the first part caused by fire alleged to have occurred on Jan. 23, 
1930 shall not waive or invalidate any of the conditions of the policy of the party 
of the second part held by the party of the first part and shall not waive or 
invalidate any rights of either of the parties to this agreement. 

“The intent of this agreement is to preserve the rights of all parties hereto 
and provide for an investigation of the fire and the determination of the amount 
of the loss or damage, in order that the party of the first part may not be delayed 
unnecessarily in his business and in order that the amount of his claim may be 
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ascertained and determined without regard to the liability of the part—of the 
second part. Signed in duplicate this 24 day of February, 1930.” 

Rejoinders were filed by defendant based upon the foregoing agreement relat- 
ing to alleged waivers made by May and also by one Norris, who, subsequent to 
the investigation made by May, was sent by defendant to investigate and negotiate 
with plaintiff regarding said loss. In the replications filed by plaintiff, distinct 
waivers are averred as to Norris. , 

In sustaining plaintiff’s demurrers to these rejoiners as applied to and refer- 
able to replications alleging waivers by May, the court was in error. Ins. Co. 
of N. Am. v. Williams, 200 Ala. 681, 77 So. 159. But this error was afterwards 
cured by the court by the giving of written charges 34 and 35, which eliminated 
from consideration any act of May as constituting a waiver on the part of this 
defendant. 

[16-18] The acts of Norris present a different question. The replications 
allege a different and independent adjustment on the part of Norris, not connected 
with the agreement made by plaintiff with May. If, therefore, after May had 
made the investigation for the defendant and with the knowledge thus acquired, 
it sent as its agent and adjuster Norris, “who had authority from defendant to 
examine, investigate and adjust the loss of plaintiff,” and during such investiga- 
tion and negotiations looking to an adjustment Norris said or did any act evincing 
a clear purpose to waive any breach and treat the policy as a valid subsisting 
claim, this defendant would be held to the waiver. The defendant was entitled to 
take all reasonable measures to investigate and ascertain the truth in relation to 
any loss for which it is called upon to pay without risk of being held to have 
waived its rights to defend, if it has such right. Petroff & Co. v. Equity F. Ins. 
Co., 183 Iowa, 906, 167 N. W. 660. If, however, its investigation develops a fact 
on which a forfeiture may justly be claimed and it desires and intends to rely 
thereon, it cannot without waiving such defense proceed thereafter as though the 
policy was valid. And a nonwaiver agreement does not prevent a waiver by sub- 
sequent independent acts or statement of insurer through its adjuster or other 
agent having authority to act in the premises. In other words, a nonwaiver agree- 
ment may be waived in like manner as any other clause in the contract of insur- 
ance. 26 Corpus Juris, 405 (519) (3), note 58. In this view of the case the demur- 
rers to the rejoinders as they related to the acts of Norris were properly sustained. 
Penn. Fire Ins. Co. v. Draper, 187 Ala. 103, 65 So. 923. 


The defendant insists that on the facts it was entitled to the general affirma- 
tive charge and that the trial court erred in refusing these various charges request- 
ing affirmative instructions. There is no question that the policy of fire insurance 
was issued, covering the property of plaintiff, that the premium was paid and that 
the property included in the policy was on January 23 or 24, 1930, destroyed by 
fire, and but for certain forfeitures claimed and pleaded the policy was a binding 
contract to pay the loss by fire claimed in the complaint. To these pleas plaintiff 
filed replications setting up waivers as to the matters set up in each plea, and 
there was evidence tending to prove these replications and the agency of the parties 
acting for the defendant in making them. 


_ There is much insistence made that Howell, the local agent of defendant, and 
Norris, its adjuster, were not such agents as were authorized to bind defendant 
by estoppel or waiver in matters touching the loss. 


As to Howell, he was commissioned as an agent of the American Insurance 
Company (defendant) duly authorized to take risks and transact the business of 
fre and marine insurance for said company. This certificate of authority was 
issued by the insurance department of the state and forwarded by defendant to 
Howell, along with a letter acknowledging him as an agent of the company. 
Howell was the contact man acting for defendant in the transaction of business 
with policyholders; he had authority to solicit business, but he was also empow- 
ered to countersign, issue, and deliver policies. That the clerical work incident to 
the issuance of the policy was done somewhere else is of no moment. The policy 
was not binding until countersigned by Howell and delivered by him. 

The statements made by Howell with reference to the mortgages on the prop- 
erty, 1f true, constituted an estoppel and a waiver as to this defendant. United 
Burial & Ins. Co. v. Collier, 24 Ala. App. 546, 139 So. 104; Nat. Fire Ins. Co. v 
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Tenn. Land Co., 224 Ala. 113, 139 So. 227; American Ins. Co. v. Moore, 24 Ala. 
App. 518, 137 So. 778. If the testimony of plaintiff is to be believed, then his 
waiver of a formal proof of loss as required by the terms of the policy was bind- 
ing on the defendant. Authorities supra. 

[19] With reference to the waiver attributable to the adjuster Nereis, be it 
said: The investigation of the loss by defendant on its own account and for its 
own satisfaction, without more, would not constitute a waiver of forfeiture clauses 
in the policy. But, under the evidence in this case, this plaintiff had no notice 
that defendant was making such an investigation; on the contrary here was evi- 
dence tending to prove that Norris had authority to make the adjustment and 
to act generally for defendant in the premises. Norris’ acts, within the usual 
scope of the business entrusted to him, in the absence of notice of limitations or 
fraud, were binding on defendant. Ray v. Fidelity-Phoenix Fire Insurance Com- 
pany, 187 Ala. 91, 65 So. 536. 

There was ample evidence from which the jury might infer general authority 
in Norris and a waiver by him of the various forfeitures provided in the policies 
and pleaded in this case. 

The tendencies of the evidence in this case presents a case where plaintiff 
insured his property with the defendant company against loss by fire and paid 
the required premium agreed upon to insure this protection. It appears that the 
value of the houses insured were largely in excess of the amount for which they 
were insured. The property was destroyed by fire, and there is an entire lack of 
any evidence tending to prove any fraud on the part of plaintiff or his connection 
with the fire. 

[20-22] The entire defense is grounded on forfeiture clauses inserted in the 
policy by the defendant for its own benefit. We know, as a matter of common 
knowledge, that as a general rule these forfeiture clauses are carefully prepared 
by the insurer, inserted in the policy in small type, and rarely, if ever, read by 
the insured, until after a loss occurs. The provisions are a part of the contract 
and as such, though often working hardships, are binding on the insured. But 
the trend of all our decisions is that these forfeiture clauses will be strictly con- 
strued as against the contentions of the insurer and liberally in favor of the 
insured, where there is any evidence tending to prove a waiver or an estoppel as 
against the insurer the findings of juries to this conclusion will not be disturbed. 

There are many assignments of error in this record. In fact there are 279 
of them. All of these assignments have in a manner been argued in brief of 
counsel. Many of these assignments are without merit; many of them were cured 
by the court by its subsequent rulings; many of them are without injury to the 
substantial rights of the defendant. We have examined them all, and, while we 
do not reply specifically to all of them, we have written to such as appear to be 


the controlling questions in the case and as to the remainder, we find no error 
which would warrant a reversal. 


The judgment is affirmed. 
Affirmed. 


AMERICAN INS. CO. v. MILLICAN. 8 Div. 561. 
Supreme Court of Alabama. Jan. 18, 1934... 
Rehearing Denied March 22, 1934. 
1. INSURANCE. 

Replications alleging that fire insurer’s agent told insured after fire that he 
need not make proof of loss stated sufficient defense to plea of forfeiture through 
failure to furnish proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

2. INSURANCE. 

Replications alleging that fire insurer’s agent accepted renewal premium with 
knowledge of alleged incumbrances on insured property stated defense to plea of 
forfeiture through violation of policy stipulations against incumbering property. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

3. APPEAL AND ERROR. 

In suit on fire policy, where insurer pleaded forfeiture by execution of mort- 

gages on insured property, insurer thereby assumed burden of proving efficacious 
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execution of mortgages, and was not harmed by overruling of demurrer to spe- 
cial replications pleading facts invalidating mortgage, since such facts were prov- 
able under general replications. 

(For other cases, see Appeal and Error, Dec. Dig. § 1040[15].) 

4. INSURANCE. 

Fire insurance adjuster with full power to examine, investigate, and adjust 
loss has authority to waive policy conditions, and where, with full knowledge of 
breac hof conditions, he enters upon investigation and adjustment and treats the 
policy as valid, breach of conditions is waived. 

(For other cases, see Insurance, Dec. Dig. §§$ 375[2], 397.) 

5. INSURANCE. 
Election of insurer to waive forfeiture of fire policy, once made, is irrevocable. 
(For other cases, see Insurance, Dec. Dig. § 371.) 

6, PLEADING. 

Rejoinders addressed to “replications 2 to 16, inclusive, and each of them 
separately and severally,” held demurrable, where insufficient as against some of 
replications designated. 

(For other cases, see Pleading, Dec. Dig. § 183.) 

On Rehearing. 
7. INSURANCE. 

Insurer may waive right to forfeit fire policy notwithstanding there is no 
new consideration, and insured is not misled to his hurt. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Certiorari to Court of Appeals. 

Petition of the American Insurance Company for certiorari to the Court of 
Appeals to review and revise the judgment and decision of that court in American 
Insurance Co. v. J. M. Millican, 153 So. 448. 

Writ denied. 

Coleman, Spain, Stewart & Davies, of Birmingham, for petitioner. 

Tennis Tidwell, of Decatur, opposed. 

Brown, Justice. 

The petitioner, defendant in the suit on a fire insurance policy issued, as 
averred in the complaint, “on the 28th day of September 1928,” invites a review 
of the rulings of the Court of Appeals on the pleadings—the replications to 
defendant’s pleas 4, 6, 7, and 9, to which demurrers were interposed and overruled 


_ by the trial court, and the rejoinders filed to said replications, to which the court 


sustained demurrers. 


[1] Plea 4 set up the failure of the plaintiff to furnish proof of loss in accord- 
ance with the provisions of the policy. 

Plea 6 alleged a violation of the stipulation in the policy contract voiding the 
policy if insured incumbered the property after the issuance of the policy, in 
that “on to wit April 10, 1929, said insured property became mortgaged or incum- 
bered hy the crecution by plaintiff and his wife of a mortgage or incumbrance to 
the Hartselle Motor Co.” (Italics supplied.) 

Plea 9 set up the provisions of the policy against incumbrance, and alleged 
“that said insured property became mortgaged or incumbered on to wit January 
25, 1929, by the execution of a mortgage by plaintiff and his wife to one Mollie 
Turney to secure the sum of to-wit $150.00.” (Italics supplied.) 

The group of replications filed in answer to plea 4 alleged: “That one J. R. 
Howell, on the occasion hereinafter referred to, was the agent of the defendant, 
and as such had authority to take risks and transact the business of fire and 
marine insurance for the defendant, and that a day or two after said fire occurred 
the plaintiff informed the said Howell of the said fire and the loss under said 
policy, and the said Howell stated to plaintiff that he need not do anything fur- 
ther, and that he need not make any proof of loss to the defendant, and that 
the defendant would settle the loss and damage which plaintiff sustained by said 
hre within a few days.” 

__ On the principle stated in Yorkshire Ins. Co., Limited v. Gazis, 219 Ala. 96, 
121 So. 84, “that an agent authorized to write policies of fire insurance is a gen- 
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eral agent in so far as to bind the insurer by his waiver of conditions and war- 
ranties inserted in the policy for the insurer’s benefit,” the Court of Appeals cor- 
rectly held said replications were free from demurrable defects. 

[2] The group of replications answering the defense set up by pleas 6 and 7 
alleged that “Howell was the agent of the defendant on the occasions hereinafter 
set forth, and as such agent he had authority to take risks and transact the busi- 
ness of fire and marine insurance for the defendant,” and with knowledge of the 
fact of the alleged incumbrances on the insured property accepted from the plain- 
tiff a renewal premium thereon, and extended the insurance on said property under 
the policy sued on for another year, covering the date of the loss by fire. 

These averments, on the principles in Yorkshire Ins. Co. v. Gazis, supra, were 
an answer to the defenses set up in pleas 6 and 7, and the demurrers to this group 
of replications were properly overruled. 

[3] Another replication to pleas 6 and 7 averred that the mortgages consti- 
tuting the incumbrances set up in said pleas were inefficaciously executed and void 
because they were on the homestead of the plaintiff, occupied by the plaintiff and 
his family, at the time, and “that there was no acknowledgment by her before 
any officer authorized by law to take acknowledgments of conveyances.” 

The defendant, by the averments of its pleas, assumed the burden of proving 
the efficacious execution of the mortgages, and the facts alleged in the special 
replications were provable under the general replications, so the overruling of the 
demurrer to this replication was without injury to the defendant. 

Plea 9 and the replications thereto, with the exceptions to be hereafter noted, 
are in substance and legal effect the same as pleas 6 and 7, except it related to a 
different mortgage, and the demurrers to said replication on principles heretofore 
stated were properly overruled. 

We deem it unnecessary to notice the rulings in respect to the replications to 
plea 8, as the Court of Appeals finds as a fact that the foreclosure proceedings 
set up in said plea 8 were commenced after the loss by fire under said policy, and 
could in no way affect the defendant’s liability. 

The jury was instructed by the trial court, as the opinion of the Court of 
Appeals states, that a waiver of the provisions of the policy could not be predicated 
on the acts of May, one of the insurance adjusters, in investigating the cause of 
the fire and the nature and extent of the loss. 

[4] Replication 16, setting up a waiver by defendant’s agent Norris, is well 
within the principle, that “An adjuster of an insurance company, with full power 
to make examinations, investigations, and adjustments of a loss, has authority to 
waive the conditions of the policy; and if such adjuster, with full knowledge of 
the breach of the conditions of the policy of the insured, enters upon the investi- 
gation and adjustment of the loss, and treats the policy as valid and subsisting, any 
defense the insurance company had to the policy, by reason of the breach of the 
conditions, will be deemed to have-been waived.” Georgia Home Insurance Co. v. 


Allen, 128 Ala 451, 30 So. 537; Indemnity Company of America v. Pugh, 222 
Ala... 293, 132 So: ‘165: 



































































































































[5] The petitioner, however, insists that said replication was bad in that it 
failed to show a consideration for the alleged agreement to settle the loss, citing 
in support of this contention Great American Ins. Co. v. Dover, 219 Ala. 530, 122 
So. 658, 659. It is important to note here that in that case the replication there 
dealt with set up a promise to pay, not made by an agent, but by the insurer, and 
neither alleged a consideration for the promise, nor the facts and circumstances 
constituting a waiver or estoppel. The replication was: “2. The defendant, with 
full knowledge of the alleged breach of the conditions of the said policy, agreed 
and promised to pay after the loss the full amount due on said policy, to-wit: 
eighteen hundred dollars.” 



































In disposing of the question, it was observed: “We have stated replication 2 
and defendant’s (appellant’s) special rejoinder. It will not noted the replication 
alleges a promise to pay, made after the loss, by the ‘defendant’—not an agent— 
with full knowledge of the breach of the conditions of the policy, meaning breach 
of the warranties of the policy. If the promise alleged be treated as a new 
promise, it was not the promise made by the policy of insurance alleged in the 
complaint, and, of course, did not answer the intervening plea in the absence of a 
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new consideration. If it be treated as a waiver— that is, as abandonment of defend- 
ant’s right to defeat a suit on the policy by reason of the fact that the property 
insured, a dwelling, had a flue constructed of brick laid on edge—it was inopera- 
tive. In view of defendant’s objection—demurrer—it was necessary to allege 
either that the promise was supported by a new consideration—that is, a considera- 
tioa other than that which the complaint, in Code form, must be taken to imply, viz. 
the original premium paid or promised for the policy—or it was necessary to allege 
facts which would estop defendant to set up the warranties in question. * * * Such 
a waiver as the last-named might have been well pleaded, for the law of waiver 
and estoppel cannot be abolished by contract. Alabama State, ete, Co. v. Long, 
etc. 123 Ala. 675, 26 So. 655.” (Italics supplied.) 

In the case at bar, the replication alleged the facts showing an election by the 
fendant to waive the alleged forfeiture, and the election once made is irrevo- 

Washburn, Adm’r v. Union Central Life Insurance Co., 143 Ala. 485, 38 

1011; Georgia Home Insurance Co. v. Allen, supra. 

[6] We are not in agreement with the opinion of the Court of Appeals in hold- 
ing that the non-waiver agreement of date of February 24, 1930, covered only the 
acts and conduct of adjuster May. The agreement was entered into between the 
defendant and the plaintiff, the defendant acting through its duly authorized agent, 
and its legal effect was, as it plainly states “to preserve the rights of all the par- 
ties” and to provide for an investigation of the fire and determine the amount of 
the loss. It saved a waiver on the part of the defendant, not only from the acts 
of May. but from the acts of Norris. Insurance Co. of North America v. Wil- 
liams 200 Ala. 681, 77 So. 159. 

As pointed out in the case last cited, the nonwaiver agreement involved in 
ennsylvania Fire Ins. Co. v. Draper, 187 Ala. 103, 65 So. 923, was limited to 

ain specific acts, and was not general in its terms, covering full investigation 

cause of the fire and extent of the loss. 

The rejoinders, however, were addressed “to replications 2 to 16, inclusive, 
ad each of them separately and severally,” including the replications setting up 
a waiver by the acts of Howell, in according renewal premiums, with knowledge 
the alleged incumbrances. This defect was pointed out by the ninth ground of 


the demurrer, which was well taken. This was sufficient, to uphold the ruling of 
the trial court on the demurrer to the rejoinders. (Italics supplied.) 
[he writ of certiorari is, therefore, due to be denied, and it is so ordered. 


Writ denied. 

\nderson, C. J., and Thomas and Knight, JJ., concur. 
On Rehearing. 

srown, Justice. 


The rejoinders were not directed to the plaintiff's replications “separately and 


verally,” as were the demurrers in Home Ins. Co., of New York v. Scharnagel, 
227 Ala. 60, 148 So. 596, nor to “each and every” plea, as were the pleas in 
Barbour v. Shebor, 177 Ala. 304, 58 So. 276, but, as stated in the original opinion, 
they were addressed “to replications 2 to 16, inclusive, and each of them separ- 
ately and severally,” and under the holding in Louisville & Nashville Railroad 
Company v. Morgan, Adm’r. 114 Ala. 449, 22 So. 20, said rejoinders undertook to 
answer all of said pleas, and were not good as to some; therefore the demurrers 
thereto were properly sustained. If the defendant was not satisfied with the ruling 
the court, its remedy was to amend the rejoinders so as to cure this defect. 
[7] The petitioner further strenuously insists that, to constitute a waiver of 
right to declare a forfeiture for a violation of the provisions of the policy 
inserted for the insurer's benefit, there must be either a new consideration, or the 
insured must be misled to his hurt. This is not the law as applied to forfeitures. 

_ In Alabama State Mutual Assurance Co. v. Long Clothing & Shoe Co., 123 
\la. 657, 675, 26 So. 655, 658, it was observed: “A waiver may be founded upon 
an estoppel, but it is not so necessarily. Though the conduct of the insurer may 
tot have actually misled the insured to his prejudice, or into an altered position, 
yet if, after know ledge of all the facts, its conduct has been such as to reasonably 
imply a purpose not to insist upon a forefeiture the law, leaning against for- 
feitures, will apply the peculiar doctrine of waiver, _invented probably to prevent 
them, and will hold the insurer irrevocably bound as by an election to treat the 


the 
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contract as if no cause of forfeiture had occurred.” (Italics supplied.) The 
doctrine of this case has been repeatedly reaffirmed. See Washburn, Adm’r y, 
Union Central Life Ins. Co., 143 Ala. 485, 38 So. 1011; United States Life Insur- 
ance Co. v. Lesser, 126 Ala. 568, 28 So. 646; Georgia Home Insurance Co, y, 
Allen, 128 Ala. 451, 30 So. 537; State Life Ins. Co. v. Finney, 216 Ala. 562, 114 
So. 132; Great American Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658; Indemnity 
Company of America v. Pugh, 222 Ala. 251, 132 So. 165. , 

In Belt Automobile Indemnity Ass’n v. Ensley Transfer & Supply Co., 211 
Ala. 84, 87, 99 So. 787, 790, cited by the appellant, the court was dealing with an 
alleged liability not within the coverage of the policy, and it was there appropri- 
ately observed: “In such a case there is no field for the application of any doc- 
trine of waiver or election, for original, primary obligations are not created in 
that way.” (Italics supplied.) So the utterances in that case in respect to what is 
essential to create an estoppel are not apt here. 

The same is true as to Huntsville Elks Club v. Garrity Hahn Bldg. Co. et al., 
176 Ala. 128, 57 So. 750. The obligation there dealt with was a primary obligation 
arising from the breach of the building contract, and there was no occasion for 
an election by the defendant in the case. 

The points raised by the application are therefore without merit, and the 
same will be overruled. It is so ordered. 

Application overruled. 


FRANKLIN FIRE INS. CO. v. HOLMES. No. 4—3406. 
Supreme Court of Arkansas. March 12, 1934. 
69 Southwestern Reporter (2d) 281. 
1. INSURANCE. 

_ Decree canceling later correction deed for grantor’s incompetency would not 
affect title under the prior deed intended to be corrected as respects title of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

3. INSURANCE. 

Fire insurer’s settling claims of mortgagee and another claiming the property 
held not waiver of defense against estate of insured. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

5. INSURANCE. We 

Stipulation in fire policy that insured must be sole and unconditional owner, 
or owner of fee-simple title to ground on which building was located, held valid. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

6. INSURANCE. ie 

Where ownership of insured property was other than sole and unconditional 
cwnership as fire policy provided, policy was void. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

7. INSURANCE. : ; Ye 

Provision of fire policy requiring proof of loss within 60 days after fire held 
valid. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

8. INSURANCE. : : 

Failure to make proof of loss within 60 days provided for by fire policy atter 
fire forfeited rights of insured. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

9. INSURANCE. 

Fire insurer in paying insurance could rely upon record title to insured prop- 
erty, where insured’s administrator did not make claim and proof of loss within 
time provided by policy. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

Appeal from Circuit Court, Prairie County, Northern District; W J. 
Waggoner, Judge. : - 

Action by J. J. Holmes, administrator of the estate of Mrs. Frank L. Good- 
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win, deceased, against the Franklin Fire Insurance Company. From a judgment 
for plaintiff, defendant appeals. 

Reversed, and case dismissed. 

Verne McMillen, of Little Rock, for appellant. 

Emmet Vaughan and Geo. W. Craig, both of Des Arc, for appellee. 

BuTtLer, Justice. 

On November 9, 1930, Mrs. Frank L. Goodwin, as owner, secured a policy of 
fire insurance in the sum of $800 on a dwelling house situated on lots 7 and 8, 
block 28, Watkins’ survey, to the town of Des Arc, loss, if any, payable to Henry 
Nichols, mortgagee. The policy provided that it should be void if the interest of 
the insured be other than unconditional and sole ownership, or if the subject of 
the insurance be a building on ground not owned by the insured in fee simple; 
also, that, in the event of the destruction of the property by fire, as a condition 
precedent to recovery, proof of loss should be made within 60 days. 

Mrs. Goodwin died in December, 1930, and on January 19, 1931, J. J. Holmes 
was appointed administrator of her estate. On April 2, 1931, the property was 
destroyed by fire, and the insurance company was so notified. Henry Nichols, 
acing for himself as mortgagee, made the proof of loss necessary to effect a 
settlement between him and the company which paid him the amount of his debt 
secured by the mortgage in the sum of $401, and, under a stipulation in the 
policy, the company took an assignment of the mortgage from Nichols on June 
20, 1931. During this time an investigation was made concerning the title to the 
property, and it was found that on July 8, 1926, Mrs. Goodwin had conveyed the 
property by warranty deed to Mrs. Frank Hall Murphy, a niece who lived with 
her, and on April 11, 1927, following, Mrs. Goodwin had executed another deed 
to Mrs. Murphy to correct the descriptions contained in the deed executed in 
1926. Mrs. Frank Hall Murphy, claiming to be the owner of the property and 
entitled to the insurance thereon, employed E. F. West and J. P. Kerby of Little 
Rock, attorneys, to represent her in an attempt to effect a settlement, and, on 
October 1, 1931, signed a letter addressed to the insurance company advising it 
that she had authorized West and Kerby as her agents and attorneys to settle 
for the insurance loss “on what is known as the Goodwin or Murphy property, 
consideration that I get an assignment of the Henry Nichols mortgage which is 
the mortgage that was transferred and assigned to your company, the same being 

| record in Record Book ‘Y’ at page 625, records of Prairie County, Arkansas, 
and you are requested to assign this mortgage and deliver same to my said 
attorneys, making a full setthement with them for all consideration,” etc. This 
was witnessed by Mrs. Ruth Johnson, a sister of Mrs. Murphy, and by a Miss 

Mary Hall. Mrs. Murphy claimed there was some writing in the letter not there 
when she signed it, but there was no claim that West and Kerby did not have 
authority to settle for her with the company. The insurance company settled with 
the said attorneys by assigning to them the Nichols mortgage and paying the sum 
i $100 in cash. After this settlement was effected, on May 3, 1932, Mark Bell 
fled a complaint in the Prairie chancery court against Mrs. Frank Hall Murphy 
on which no summons was issued, but which Mrs. Murphy answered, and there 
appeared on the judge’s docket the following notation: “5-7-32, decree setting 
aside deed. No summons.” 

On August 23, 1932, J. J. Holmes, as administrator of the estate of Mrs. 
Goodwin, brought the action from whence this appeal comes, to recover on the 

licy of insurance. 

_ On issue joined, testimony was adduced, the case was submitted to a jury 
which returned a verdict in favor of the plaintiff for the sum demanded. The 
court, thereupon, rendered judgment for that sum with interest, 12 per cent. 
penalty, and attorney’s fee. On appeal, it is insisted that the court erred in giving 
certain instructions for the plaintiff and in refusing others requested by the defend- 
ant which we need not notice, for the reason that it is our opinion that the court 
crred in refusing to direct the jury, at the request of the defendant, to return a 
verdict in its favor. 

1, 2] The testimony established beyond question the facts heretofore stated. 
During the trial, the plaintiff, in response to the contention that his intestate was 
uot the owner of the property, offered in evidence the chancellor’s notation 
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which we have quoted, supra. On objection made and sustained, a decree was 
entered purporting to be based upon the notation aforesaid in which the court 
fqund, as the basis for its decree canceling the deed from Mrs. Goodwin to Mrs 
Murphy of April 12, 1927, that the same “was executed while the said Frank L. 
Goodwin (Mrs. Goodwin) was mentally incompetent to execute the same.” With- 
out determining how this decree would affect the right of the defendant company, 
no notice having been given it of the pendency of that action, in so far as the 
deed of April 12, 1927, is concerned, it was not sufficient to divest the title of Mrs. 
Murphy, for that title rests, not on the deed of April 12, 1927, but on the deed 
executed July 8, 1926, the latter deed being executed merely to correct a description 
in the former. There was no finding by the court that Mrs. Goodwin was mentally 
incompetent to execute a deed on the first-mentioned date, and, in the absence of a 
finding to that effect, the presumption is that she was legally competent to make 
the conveyance. It follows that Mrs. Goodwin, at the time of the execution 
of the contract of insurance and at all times thereafter, was not the owner in 
fee simple of the property on which the building insured was located. 


During the progress of the trial, a letter, dated September 12, 1931, from Mrs. 
Frank Hall Murphy to her attorney, John P. Kerby, was introduced. This letter 
was in response ta, a letter she had received from him a few days preceding and 
in which she statedthat Holmes was appointed administrator for Mr. Nichols, and, 
if it was necessary, she would prefer to have one appointed of her own choice, 
but that she had been informed that Mr. Nichols and Mr. Holmes were willing to 
do all they could to assist her in collecting the insurance. 


The case was heard on the testimony of witnesses present before the court, and 
not by deposition, and neither Nichols nor Holmes denied the implication con- 
tained in Mrs. Murphy’s letter to her attorney. From this, the inference follows 
that Holmes, the administrator, was apprised of Mrs. Murphy’s claim and of the 
effort she was making to effect a settlement with the insurance company. Holmes, 
in testifying, did not claim that he had made proof of loss or claim for the estate, 
but stated in effect that he merely accepted the appointment as administrator and 
did nothing regarding the claim for insurance. Mr. Nichols, the mortgagee, testi- 
fied that he made no proof for the estate, but simply did what was necessary to 
protect his own interest. 

[3-6] The settlement of the mortgagee’s claim and that made with Mrs. Mur- 
phy were beyond sixty days from the fire, and the company’s action in making these 
settlements could not be deemed to be a waiver of any defense it might have 
against the estate of Mrs. Goodwin, or to constitute an estoppel to assert the same, 
for there was nothing in its action which could be said to have misled the admin- 
istrator or to have prejudiced the rights of the estate. On the contrary, it appears 
that an estoppel works to preclude the claim of the administrator, for it is clear 
that he stood by while the company was negotiating with Nichols and Mrs. Murphy 
without intimating that the estate was claiming any interest in the insurance. By 
his silence, he permitted the insurance company to conclude its negotiations 
which clearly it would not have done had he, with any reasonable diligence, asserted 
a claim for the estate of the proceeds of the policy. Manifestly, there was no 
act of the insurance company which placed the administrator in a position to 
suffer loss, whereas his conduct was such as to reasonably mislead the company. 
The loss occurred on April 2, 1931, and we gather it was at least a year before 
the administrator gave any indication of an intention to claim the insurance. Cer- 
tainly, far beyond the time for making the proof of loss had elapsed and there 
was none such ever made. The stipulation in the policy that the insured must be 
the sole and unconditional owner of the property, or the owner of the fee-simple 
title to the ground on which the building is located, is a valid provision, and, 
where the ownership is otherwise, the policy of insurance is void. Phoenix Ins. 
Co. v. Public Parks Amusement Co., 63 Ark. 187, 37 S. W. 959; Planters’ Mut 
Ins. Co. v. Loyd, 67 Ark. 584, 56 S. W. 44, 77 Am. St. Rep. 136; Western Assur- 
ance Co. v. White, 171 Ark. 733, 286 S. W. 804, 48 A. L. R. 349. 


[7, 8] It is equally well settled that the provision for making proof of loss 
within sixty days after the fire is a reasonable and valid provision, and that 
failure to make such proof within the time prescribed forfeits the rights of the 
insured. Teutonia Ins. Co. vy. Johnson, 72 Ark. 484, 82 S. W. 840; Home Fire 





ur- 
ese 
ave 
me, 
Min- 
‘ars 
ear 
phy 
By 
ons 
ted 
no 
to 
ny. 
ore 
“er- 
ere 
be 
nple 
and, 
Ins 
fut 
sur- 


loss 
that 

the 
Fire 


Fire | Atterbury v. National Union Fire Ins. Co. 511 


Ins. Co. v. Driver, 87 Ark. 171, 112 S. W. 200; Commercial Fire Ins. Co. v. Wald- 
ron, 88 Ark. 120, 114 S. W. 210; Queen of Arkansas Ins. Co. v. Laster, 108 Ark. 
261, 156 S. W. 848; Illinois Bankers’ Life Ins. Co. v. Byassee, 169 Ark. 230, 275 
SW. 519 41 A. be a: 

[9] As suggested by cotinsel for the appellant, if the administrator had made 
his claim and proof of loss within the time provided by the policy, the company 
then would have had an opportunity to determine who actually owned the property 
at the time of the loss, and, the claim not having been made, it had a right to rely 
upon the record title, and the administrator is now estopped from making any 
such claim. 

It follows that the judgment of the trial court is reversed, and the case is 
dismissed. 


ATTERBURY v. NATIONAL UNION FIRE INS. CO. No. 13181. 
Supreme Court of Colorado. March 19, 1934. 
31 Pacific Reporter (2d) 489. 
1. INSURANCE. 

Where burglary and fire policy provided that policy did not cover property 
in automobiles left unattended, statement of insurer’s agent to insured that under 
policy automobile was attended if it was locked, did not render insurer liable for 
loss of violin stolen from locked and unattended automobile where insured knew 
agent had no power to waive policy provision unless waiver was in writing. 
“Attention” or “attended” denoting animation alone (C. L. § 2528). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

2. INSURANCE. 

Insurer is bound by act of its agent only when agent’s act is within scope of 
his apparent authority and insured is not aware of any limitation thereon (C. L. 
§ 2528), 

(For other cases, see Insurance, Dec. Dig. § 78.) 

In Department. 

Error to District Court, City and County of Denver; James C. Starkweather, 
Judge. 

Suit by Raymond Lawrence Atterbury against the National Union Fire 
Insurance Company of Pittsburgh, Pa. Judgment for defendant, and plaintiff 
brings error. ; 

\ffirmed. 

John Elliott Hill and John R. Adams, both of Denver, for plaintiff in error. 

H. Berman and Fred N. Holland, both of Denver, for defendant in error. 

HoLianp, Justice. 

Plaintiff in error will be referred to as plaintiff and defendant in error as 
defendant. 

Defendant on February 16, 1930, issued to plaintiff a policy of insurance in 
the sum of $1,500, on plaintiff’s violin, to cover its loss by fire, theft, or burglary. 
On May 7, 1930, plaintiff locked and parked his automobile in the street, in Aitken, 
Minn., about 6 p. m. He spent the night at a hotel and went back to his "automobile 
the next afternoon, and found that the violin, so insured, had been stolen from 
the automobile. 

He brought this suit to recover under the policy. His complaint set up the 
contract of insurance, alleged the loss, and made a copy of the policy a part of 
the complaint as Exhibit A. Defendant answered, and for third defense set forth 
the following covenant of the policy: 

“Notwithstanding anything contained herein to the contrary, it is understood 
and agreed that this insurance does not apply to property in or on automobiles 
or motorcycles while such automobiles or motorcycles are left unattended, nor 
shall there be liability hereunder for loss caused by the dishonesty of any attendant 
or attendants.” 

_ It then alleged that plaintiff had left the automobile unattended, and supported 
this allegation by the statement of plaintiff to the effect that he locked the car and 
left it parked in the street. Plaintiff filed and withdrew a demurrer to the answer, 
and then filed his original replication, wherein, replying to defendant’s third de- 
fense, above mentioned, he, in substance, admitted the truth of his statement as 
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pleaded in the answer, but alleged in substance that plaintiff had told defendant's 
duly authorized agents that he desired a policy insuring a violin regardless of 
whether the car was attended, and the agents handed plaintiff the policy in ques- 
tion “and plaintiff read the same,” and thereupon plaintiff objected to that provi- 
sion on the ground that he would not be protected if he was gone from the ¢ar 
and left the violin in it. Whereupon, the agents informed plaintiff that the clause 
meant that if the violin was locked in the car the car would be attended, and he 
need pay no attention to said provision and that plaintiff in accepting the policy 
relied on the representations of the agents. To this portion of the reply, a demur- 
rer was sustained, and the reply was amended by alleging that the agents were 
general agents in that they were issued blank signed policies, with authority to fill 
them out and change, alter, and modify the terms of the policies. A demurrer 
was sustained to this amended reply to the third defense, defendant’s motion for 
judgment on the pleadings was sustained and judgment entered for defendant. 
Plaintiff assigns error. 

To reverse this judgment, plaintiff advances five points of argument: (1) 
General agents, as contradistinguished from soliciting agents, may modify the 
terms and conditions of a policy of insurance; (2) wherever it is shown that a 
general agent had been granted authority to modify the conditions of a policy, it 
is error to sustain a demurrer on the grounds that the contract cannot be modified 
because the policy provides against modification; (3) where material issues of 
fact are raised by the pleadings, it is error to grant judgment on the pleadings; 
(4) judgment on the pleadings should not be granted where a demurrer is entered 
only as to one of several issues; (5) whether a car is attended or unattended is a 
question of fact. 

[1, 2] To sustain the first point, plaintiff relies on Capital Livestock Ins. Co. 
v. Campion, 71 Colo. 156, 204 P. 604, 605, which holds, in effect, that a general 
agent in that case was empowered to waive conditions of forfeiture in the policy, 
and knowledge of the agent was knowledge of the insurer. Plaintiff here contends 
that the agent was a general agent with such powers, and as such delivered the 
policy to him, which he read; that he objected to the provisions thereof to the 
effect that if the violin was taken from the car, while he was away from it, that 
he could not recover; but was assured by said agent that if the car was locked, 
that under the meaning of the policy, it would he attended. Plaintiff admits receiv- 
ing and reading the policy which contained the following restrictions on the 
agent’s authority: “This policy is made and accepted subject to the foregoing 
stipulations and conditions and to the conditions printed on the back hereof, 
which are hereby specially referred to and made a part of this policy, together 
with such other provisions, agreements and conditions as may be endorsed hereon 
or added hereto; and no officer, agent or other representative of this Company 
shall have power to waive or be deemed to have waived any provision or condi- 
tion of this policy unless such waiver if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affecting the insurance under this 
policy exist’ or be claimed by the Assured unless so written or attached.” This 
restriction reaches further than an agent, of any class, and includes officers of 
the company. Plaintiff cannot say that he did not have notice of this limitation 
on the authority of the agent with whom he was dealing. When he had such 
notice, and at the same time knew the agent was, by what he said, exceeding the 
powers conferred in the policy, the defendant is not bound by such statements. 
It is only where the act of the agent is within the apparent scope of his authority, 
and the insured is not aware of any limitation thereon, that the insurer is bound. 
Connecticut Fire Ins. Co. v. Roberts, 226 Ky. 534, 11 S. W. (2d) 148. 

Section 2528, Compiled Laws of 1921, a public policy statute, makes special 
provision against the very thing upon which plaintiff bases his claim. “Nor shall 
an insurance company of any kind or character or agent thereof make any con- 
tract of insurance or agreement as to such contract other than as plainly expressed 
in the policy issued thereon. * * *” 

There could be no more explicit words used than were employed by the 
defendant in its policy, and it provides the only means by which its contractual 
terms can be altered. If we allowed plaintiff, by parol evidence, to change this 
policy, then plain words in insurance contracts would have little value, and all 
would rest upon the disputes to arise after a loss. 
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Plaintiff’s case on this point is further weakened by the fact that he does not 
claim that the agent actually changed the terms of the policy, but only interpreted 
the word “unattended” to mean unlocked. The defendant is not bound by the 
interpretation placed thereon by the agent. If an interpretation of this plain word 
was necessary, we are at a loss to know what explanatory words could have been 
used in the interpretation. “Attention,” or “attended,” denotes animation alone. 
Locks are not animated, they give no attention, they are just locks. If, by any 
strained or absurd meaning, it could be said in effect that a lock on the car was 
an attendant, then, by the wording of the policy, the honesty or dishonesty of 
such an attendant could be brought into question. Note the wording of the policy 
on this point, “* * * while such automobiles or motorcycles are left unattended, 
nor shall there be liability hereunder for loss caused by the dishonesty of any 
attendant or attendants.” The policy, read by the insured, contained its own warn- 
ing, and if he acted upon a statement, or the interpretation of the agent not in 
accord with the most simple wording of the policy, then he must suffer for his 
own negligence. This discussion has disposed of the first and second points raised 
by plaintiff. 

' [3] By plaintiff's own admissions, the third point is not well taken. The 
question raised by the reply to the third defense was one of law, to which reply 
a demurrer was sustained, leaving plaintiff without a defense or reply to the 
affirmative defense set up in defendant’s answer. There being no further issue 


of law or fact to be determined, judgment on the pleadings was proper. 
Judgment is affirmed. 


Butler, Acting C. J., and Burke, J., concur. 


HAGAN, for use, ete, v. HUDSON INS. CO. 
HUDSON INS. CO. v. HAGAN, for use, etc. Nos. 23370, 23382. 
Court of Appeals of Georgia, Division No. 2. Feb. 17, 1934. 


173 Southeastern Reporter 477. 
4. INSURANCE. 

In suit on fire policy which plaintiff took out on property which he was 
repurchasing, evidence authorized finding that plaintiff was party to insurance 
contract with insurable interest in property insured, notwithstanding indorsement 
on policy stating that title to property insured had been transferred to vendor sub- 
ject to resale agreement between vendor and plaintiff (Civ. Code 1910, § 2472). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE. 


In suit on fire policy which plaintiff took out on property which he was re- 
purchasing, court properly allowed insurer credit for amount paid by insurer in 
contribution with other insurers to extinguish plaintiff’s indebtedness to vendor, 
where policy provided for contribution and for payment first to vendor, as his 
interest might appear, notwithstanding one of contributing insurers had issued 
policy to vendor alone (Civ. Code 1910, § 2472). 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Syllabus by the Court. 

The court did not err in directing a verdict in the amount rendered in favor 
of the insured as against the contentions of the defendant company that the plain- 
tif was not a party to the insurance contract, and that he had no insurable 
interest in the property destroyed by fire. Nor did the court err in allowing the 
defendant company a credit for the amount paid by it, in a contribution with other 
insurers, to extinguish the plaintiff’s indebtedness to a creditor, under clauses in 
the policy providing for such contribution and for payment first to the creditor 
as the beneficiary, as his interest might appear. 

Error from Superior Court, Tift County; R. Eve, Judge. 

Suit by A. G. Hagan, for use, etc., against the Hudson Insurance Company. 
To review the judgment, after their motions for new trial were overruled, both 
parties bring error. 

Affirmed. 


Statement of facts by the Court: 
Flowers, having foreclosed his security deed on a house and lot belonging 
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to Hagan, entered into an oral understanding with Hagan that, upon his paying 
the amount at which the property was bid in, together with costs, interest, and 
insurance premiums, Flowers would convey the property back to him. It was 
further understood that certain monthly payments, exacted by Flowers from 
Hagan, would be applied upon the extinguishment of the debt, and Hagan made 
such payments to Flowers amounting up to the time of the fire to $270. In further- 
ance of this oral understanding, Hagan was put in possession of the property. 
Subsequently Flowers executed a deed, which he filed with a third person to be 
held in escrow, and Hagan executed to Flowers a note with a security deed to 
the property for the balance of the amount due under the understanding, and filed 
such papers with the escrow agent holding the deed from Flowers. When this 
deed was placed by Flowers with the escrow agent, it was accompanied by his 
letter, acknowledging previous payments by Hagan of $3,120, stating that the bal- 
ance due was $2,743.10, and setting forth substantially the terms of the oral agree- 
ment stated above. 

Thereafter Flowers obtained a policy of fire insurance for $2,500 on the house 
from Springfield Fire & Marine Insurance Company, payable directly to himself, 
without any reference to Hagan or any interest owned by him. Subsequently, at 
Flowers’ suggestion, Hagan, to protect his own interest, took out two policies of 
insurance, in his own name, one for $2,000 from the defendant in this case, Hud- 
son Insurance Company, and the other from American Equitable Assurance Com- 
pany of New York for $1,500, to each of which policies was attached a “New 
York standard mortgagee clause” with loss or damage payable to Flowers “as 
first mortgagee or trustee, as interest may appear,” as beneficiary. Flowers, being 
dissatisfied with the form of the policies obtained by Hagan, returned them to 
him, and the agent of the insurance companies placed upon them the following 
indorsement: “Name of assured, A. G. Hagan (now W. H. Flowers). * * * 
The purpose of this endorsement is to state that title to property insured under 
above policy has been transferred to ‘W. H. Flowers’ subject to resale agreement 
between the said W. H. Flowers and A. G. Hagan.” Afterwards the house was 
destroyed by fire, and it is admitted that the loss was total, and was equal to at 
least $6,000 in amount. Each of the three policies contained the usual contribu- 
tion clause that, in case of other insurance, the company would not be liable for 
a greater proportion of any loss than the amount of the policy bore to the whole 
insurance covering the property. Each of the policies obtained by Hagan con- 
tained a similar contribution provision in the mortgagee clause, providing that 
the insurer would “not be liable under this policy for a greater proportion of 
any loss or damage sustained than the sum hereby insured bears to the whole 
amount of insurance on said property, issued to or held by any party or parties 
having an insurable interest therein, whether as owner, mortgagee, or otherwise.” 
After the fire, Flowers called upon each of the three companies for payment up 
to the total indebtedness due to him, which then amounted to $2,924.53. This sum 
was prorated among all the companies, the Springfield Company under its $2,500 
policy, paying $1,218.56; the defendant, the Hudson Company, paying $974.84; 
and the American Company, $731.13. This settlement was made altogether inde- 
pendently of any participation by Hagan. On Hagan’s suing the Hudson Com- 
pany, the defendant pleaded: (1) That the plaintiff had no insurable interest in 
the property when the policy was issued or the fire occurred; (2) that under the 
prorating or contribution clauses in the three policies of insurance, and the defend- 
ant’s payment thereunder to Flowers of $974.84, it was entitled to a credit of 
this amount upon any demand which the plaintiff might have or claim; (3) that, 
even if the plaintiff had an insurable interest, it amounted to no more than $270, 
the total monthly payments made by Hagan to Flowers up to the time of the loss. 
On the conclusion of the evidence, the defendant moved for the direction of a 
verdict entirely in its favor, (1) because the plaintiff had no insurable interest; 
(2) because the policy showed on its face that it was issued to Flowers, and Hagan 
was not a party to it; and (3) moved for a partial direction of a verdict, in 
accordance with its second pleaded defense, as above stated, that the plaintiff's 
claim should in any event, be reduced by the $974.84 paid to Flowers. The judge 
denied the motion for a verdict wholly in favor of the defendant, but granted its 
motion for a partial direction, in the amount of $1,025.16 and interest. Both par- 
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ties, being dissatisfied, filed separate motions for new trial, and bring separate 
direct bills of exceptions to the judgments overruling each motion. 

The defendant’s motion for new trial is based upon the two grounds of its 
overruled motion for the direction of a verdict and the contention that as to 
each ground the evidence demanded a verdict in its favor. Neither in its motion 
for a new trial nor in its motion to direct a verdict is there any reference to the 
contention made in its brief that, even if the plaintiff had an insurable interest, it 
could recover only to the extent of the $270 paid by Hagan to Flowers on his 
monthly installments. Upon the ground urged in its motion for new trial and to 
direct a verdict, that the insurance policy was a contract only with Flowers and 
not with Hagan, no such issue appears to have been raised by the defendant’s 
pleadings. The original petition alleged that the defendant company “issued to 
petitioner” the policy sued upon, that there was “attached to said policy” the 
standard mortgagee clause with loss payable to Flowers “as first mortgagee, as 
his interest may appear, and on September 17th, 1930, an indorsement was attached 
to said policy by the defendant’s agent who issued the same, in which it is stated 
that the purpose of said indorsement is to state that the title to the property 
insured in said policy has been transferred to W. H. Flowers, subject to resale 
agreement between the said W. H. Flowers and petitioner, and that from said date 
said policy is amended and subject to said conditions.” The express language 
of the indorsement is quoted earlier in this statement of facts. The petition 
attaches and makes reference to the policy and to this and other indorsements. 
All these allegations were admitted in the answer. The question whether the 
policy was a contract only with Flowers was therefore not presented by the 
pleadings. It appears from undisputed testimony that the policy was obtained 
by Hagan only to protect his own interests, upon the suggestion of Flowers after 
Flowers had taken out the $2,500 policy in the Springfield Company to protect the 
interest represented by his indebtedness; that the agent of the company was fully 
informed of these facts when he issued the policy and added the indorsement; and 
that the plaintiff himself paid the premium to the defendant company. 

Hagan’s ground of contention, under his motion for new trial, is that the 
$2,500 policy taken out by Flowers in his own name in the Springfield Company 
should have been paid in full and applied as far as it would go on the $2,924.53 
indebtedness to Flowers, and that the defendant should not be allowed to claim 
as a credit under its contribution clauses more than $242.60, representing its pro- 
rata proportion with the American Company on the third policy of the $424.53 
excess due to Flowers over the amount of the Springfield Company’s policy. 

Copeland & Dukes and Wilcox, Connell & Wilcox, all of Valdosta, for plain- 
tiff in error. 

Spalding, MacDougald & Sibley, of Atlanta, and Fulwood & Fulwood, of Tif- 
ton, for defendant in error. 

JENKINS, Presiding Judge. 

[1] 1. The verdict and judgment for the plaintiff on the policy of fire insur- 
ance sued upon being unsatisfactory to him, in that the verdict was directed in 
his favor for less than the amount claimed, and unsatisfactory to the defendant 
insurance company under its contention that a verdict was demanded entirely in 
its favor, each party, as was here done, had the right to make a motion for new 
trial independently of the other, and, on its being denied, to bring the judgment 
to this court for review, not merely by a cross-bill of exceptions, but by a main 
hill of exceptions. Burns v. Richardson, 145 Ga. 430 (1), 432, 433, 89 S. E. 418. 

[2] 2. Dealing first with the bill of exceptions of the defendant insurance 
company, the contention in its brief that, even if the plaintiff had an insurable 
interest in the property, he could not have recovered more than the $270 paid by 
him in monthly installments on the purchase price to the holder of the legal title, 
although such defense was pleaded in its answer, was not stated in its motion for 
new trial or in its motion for the direction of a verdict. There being no specific 
exception that the plaintiff was entitled to recover only this amount, such a con- 
tention cannot be considered under the general grounds. See Newberry v. Tenant, 
121 Ga. 561, 49 S. E. 621; Rodgers v. Black, 99 Ga. 142, 25 S. E. 20; Gainesville 
Midland Ry. v. Jackson, 1 Ga. App. 632, 635, 57 S. E. 1007; Continental Aid Asv’n 
v. Hand. 72 Ga. App. 726, 727, 97 S. E. 206. 
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[3] 3. The plaintiff contends that all the grounds in the defendant company’s 
bill of exceptions, even if showing reversible error, are ineffective, for the reason 
that it was error invited or invoked by the motion of the defendant for the direc- 
tion of a verdict partly in its favor by a reduction in the amount claimed by the 
plaintiff. While the record shows that the verdict so rendered was directed upon 
the defendant’s motion, it also shows that the court in so doing denied its motion 
for a verdict wholly in its favor upon the grounds which it urged. Somewhat 
analogously to the procedure upon a judgment overruling general grounds of a 
demurrer but sustaining special grounds, the defendant will not be deprived of 
its right to insist that the plaintiff, under the general grounds, was not entitled 
to recover anything, because it urged, under special grounds, that the plaintiff in 
any event could recover only in part, and the court overruled its general, but sus- 
tained its special, grounds. 

[4] 4. The contention of the defendant company, made in its motion for new 
trial and for the direction of a verdict, that the contract of insurance sued upon 
was made with the person holding the legal title to the property and not with the 
plaintiff as the insured, was not presented in its pleadings, but the answer admitted 
that the policy was “issued to petitioner—insuring him,” and did not question the 
effect of the indorsement, which was pleaded in the petition, and upon which the 
defendant now relies, as changing the policy from a contract with the plaintiff 
to one with the other person. Moreover, under the testimony, it is not contro- 
verted that the agent issuing the policy and making the indorsement had full knowl- 
edge of the facts that the policy was intended by the parties to protect the interest 
ofthe plaintiff in the property, and referred in the indorsement to such interest 


through a “resale agreement,” and that the plaintiff paid, and the defendant accepted 
from him, the premium. 


5. “A slight or contingent interest” or merely an “equitable” interest in prop- 


erty is sufficient in this state to constitute an insurable interest. Civil Code 1910, 
§ 2472. The test is whether the “insured has such a right, title, or interest therein, 
or relation thereto, that he will be benefited by its preservation and continued 
existence or suffer a direct pecuniary loss from its destruction or injury by the 
peril insured against.” It is not necessary that the policy shall specifically insure 
or define in terms the nature of the insurance interest of the assured, especially 
where there is no fraud or deception, and the company through its agent is informed 
as to the facts of such “interest.” New Jersey Ins. Co. v. Rowell, 157 Ga. 360, 
362, 121 S. E. 414: AEtna Ins. Co. v. Foster, 43 Ga. App. 658 (1), 661, 159 S. E. 
882, and cases cited. Where the insurer, with full knowledge of the interest of 
the assured, recognizes it as insurable by issuing a policy which expressly refers 
to the nature of such interest, it will not be permitted, as a general rule, to question 
the sufficiency of such interest, and the principle of estoppel will apply. See Black- 
stock v. Jefferson Ins. Agency, 23 Ga. App. 642, 643, 99 S. E. 142; 26 C. J. 36. 
The evidence in the instant case as to the plaintiff’s continued monthly payments, 
which were applied by the creditor holding the legal title on the agreed purchase 
price of the property, as to the plaintiff’s possession, use, and enjoyment of the 
premises, and as to the oral agreement and escrow instructions, recognizing the 
equitable interest of the plaintiff and his right to acquire the legal title on pay- 
ment of a $2,743.10 balance due, after previously paying $3,120 as acknowldged 
by the creditor, together with the evidence as to the knowledge of these facts by 
the agent of the insurer when he issued the policy and indorsements, fully author- 
ized, if it did not demand, a finding on the issue of insurable interest in favor 
of the plaintiff. Consequently, there being no merit in this or other exceptions of 
the defendant company, the court properly denied its motion for a new trial. 


[5] 6. On the plaintiff's writ of error he excepts to the direction of the verdict 
in his favor for only the $1,025.16 difference between the $2,000 of the defendant 
company’s policy and the $974.84 contributed by the defendant to the creditor of 
the plaintiff under the prorating clauses in all three of the policies on the prop- 
erty, upon the ground that the plaintiff was entitled to the benefit of the entire 
$2,500 policy issued by the Springfield Company to the creditor, and that the $2,000 
due by the defendant under its policy should be reduced by only $242.60 as its 
proper pro rata part of the $424.53 excess due by it and the third insurer to the 
creditor, after applying the full $2,500 of the Springfield policy on the creditor's 
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debt. The plaintiff insists that only the two companies issuing the $3,500 of poli- 
cies to him, with clauses making the proceeds first payable to the creditor as 
mortgagee or trustee, as his interest might appear, had any right of contribution. 
There is no merit in these contentions. Assuming, but not deciding, that the rules 
argued are correct abstract statements of the law—that prorating clauses in insur- 
ance policies do not apply where the policies do not cover the name or concurrent 
insurable interests (see Niagara Fire Ins. Co. v. Scammon, 144 Ill. 500, 28 N. E. 
919, 32 N. E. 914, 19 L. R. A. 114; 26 C. J. 363, 364, 384, 455), and that such 
clauses will not have effect where a loss is total, or where, though only partial, 
the loss is equal to or greater than the amount of all the insurance permitted and 
actually carried (see Teter v. Franklin Fire Ins. Co., 74 W. Va. 344, 82 S. E. 40)— 
these general principles are without application under the facts in this case. 

The contribution questioned was made in prorating between the three insur- 
ance companies the loss of the creditor. As to him, his insurable interest under 
all of the policies was the same or concurrent. His loss represented by his $2,924.23 
debt due by the plaintiff was less than ,the $6,000 coverage of the three policies. 
As to the creditor, therefore, with whom the contribution was made, the policies 
covering the same, concurrent insurable interest and loss, the prorating clauses 
were properly invoked. As to the plaintiff debtor, after deducting from the $3,500 
policies issued to him the $2,924.53 due first to the creditor under their provisions, 
his own insured interest would amount to only $575.43. He was therefore benefited 
rather than prejudiced by the Springfield Company’s payment to his creditor of 
the $1,218.50 under the contribution clause in its policy, in which the plaintiff was 
a stranger and had no rights as the insured or as beneficiary. This payment of 
$1,218.50 under Flowers’ policy reduced to that extent the amount which otherwise 
would have gone to the creditor as a prior payment under the $3,500 policies; 
and so increased the proceeds accruing to the plaintiff. The fact that the defend- 
ant company, under the contribution, paid $974.84 to the creditor, did not prejudice 
the plaintiff’s rights, since the defendant was bound under its policy to discharge 
first the creditor’s indebtedness. Nor was the plaintiff in any privity of contract 
with the Springfield Company. He was not a party to, or in any way mentioned 
in, its policy. 

The charging by the creditor and not the insurance company, of the premium 
against its account, gave him no rights in the policy, at least in the absence of 
any showing that the Springfield Company was a party to, or had knwledge of, 
such an arrangement—assuming, but not deciding, that, if such participation or 
knowledge had existed, it would have given to the plaintiff any such rights. Nor is 
any legal right shown that would entitle the plaintiff indirectly to the benefit of 
the proceeds of that policy. No legal duty appears obligating the defendant com- 
pany to represent the plaintiff’s interests against its own rights and obligations 
under the contribution clauses in the policies, and to enforce or insist upon full 
payment hy the Springfield Company of its $2,500 without contribution. Under 
any rule of law or any provision of the policy, it does not appear that such a 
payment could have been enforced or that the contribution made could have been 
defeated. The question whether, under any principle of equity, the plaintiff, with 
proper pleadings and parties, could successfully claim indirectly against the Spring- 
field Company or the defendant what he could not claim directly in a legal action, 
is not before the court. There are no such pleadings, and those who would he 
affected by such a claim are not made parties. Nor would such equitable questions, 
if raised, fall within the jurisdiction of this court. The trial court, therefore, 
properly denied the plaintiff’s motion for a new trial. 

Judgment affirmed in both cases. 

Stephens and Sutton, JJ., concur. 


STONER et al. v. FIRST AMERICAN FIRE INS. CO. 
OF NEW YORK. No. 42367. 
Supreme Court ot Iowa. April 3, 1934. 
253 Northwestern Reporter 821. 
1. INSURANCE. 


That soliciting agent of fire insurance company was required to countersign 
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policies issued by company prior to delivery to insured did not alone make such 
agent more than a soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 88.) 
2. INSURANCE. ; 

That soliciting agent consented to assignment of policy in behalf of fire in- 
surer cannot alone support inference that he had power to do so. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 
4. INSURANCE. 


Whether fire insurer held out soliciting agent as having power to execute 
consent to assignment of policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

5. INSURANCE. 

Request of fire insurer tor license for local agent made on form prepared by 
insurance commissioner /cld admissible to show fact of agency, but not scope 
cf agent’s powers (Code 1931, § 9119 et seq.). 

(For other cases, see Insurance, Dec. Dig. §§ 76, 92.) 


Appeal from District Court, Union County; Homer A. Fuller, Judge. 

This action was brought to recover upon a fire insurance policy. The case 
was tried to a jury, which returned a verdict in favor of plaintiffs upon which 
judgment was entered in due time. The insurance company appeals. 

Reversed and remanded. 

See, also, 215 Iowa, 665, 246 N. W. 615. 

Kenneth H. Davenport, of Creston, and D. Cole McMartin, of Des Moines, 
for appellant. 

OQ. M. Slaymaker and R. E. Killmar, both of Osceola, for appellees. 

CiaussEN, Chief Justice. 

Prior to April 25, 1931, one James Fadden was the holder of the legal title 
to lot 43 and the west 38 feet of lot 44 in the town of Prescott, Iowa. On that 
date he transferred the property by deed to J. H. Stoner, one of appellees herein. 
Appellee Riatt held a mortgage on this property. Riatt applied to one R. F. 
Sullivan, of Afton, Iowa, for insurance upon the building on the property. 
Sullivan forwarded an application, prepared by him, for such insurance to the 
Chicago office of appellant insurance company. In due time the insurance com- 
pany sent a policy insuring James Fadden against damages on such building to 
ithe amount of $4,500, to Sullivan, who countersigned the policy under date of 
March 19, 1931, and then mailed it to Riatt at his home at Logan, Iowa. The 
policy contained no mention of Riatt’s interest in the property, and in conse- 
quence Riatt took the policy to Sullivan to have proper indorsements made upon 
it to protect his interest under the mortgage. The policy was left by Riatt with 
Sullivan, who sent it to the insurance company. The insurance company at- 
tached a “loss payable” clause printed on a sheet of paper to the policy and re- 
turned the policy thus amended to Sullivan, who signed the “loss payable” 
clause and returned the policy to Riatt. The signature of no officer of the com- 
pany was affixed to the clause at the time it was sent to Sullivan, and, when it 
was returned to Riatt, the clause bore only Sullivan’s signature. It bore date 
of April 30, 1931. 


Subsequent to the “loss payable” clause being attached to the policy, Riatt 
told Sullivan of the transfer of the property from Fadden to Stoner. Riatt had 
with him the policy with the signature of Fadden to the “assignment of interest 
clause on the policy. The blank spaces, left for the insertion of the names 0! 
the interested parties, had not been filled in. Riatt asked Sullivan to take care 
of the policy to protect Stoner’s interest in the property. Sullivan, in the pres- 
ence of Riatt, filled in the names in the “assignment of interest” clause, and 
signed the consent to assignment clause which was printed on the policy and 
handed the policy to Riatt. This was done under date of May 16, 1931. Sullivan 
never notified the company of this situation. On June 1, 1931, the insured build- 
ing was totally destroyed by fire. The amount of the loss was undoubtedly 
greater than the face of the policy. Formal proof of loss was never furnished 
the insurance company, but this is a matter of no moment under the record. 

It may perhaps be well to state that the title to the real property was in- 
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cumbered by another mortgage, prior to Riatt’s, which was in the process of 
peing foreclosed, and that a receiver had been appointed to collect the rents of 
the property. In a general way this situation was known to Sullivan at the time 
he signed the consent. of the company to the assignment of the policy to Stoner. 

This suit was brought by Riatt and Stoner to recover on the policy. The 
policy contained the usual provisions avoiding the policy in case the interest of 
the insured was assigned without the consent of the company. And this brings 
us to a most serious question in the case. Appellant contends that its consent 
was never given to the assignment of Fadden’s interest to Stoner, and that the 
policy was made null and void by reason of such assignment. 


I. The facts and circumstances in relation to the execution of the policy, the 
“loss payable” clause, and the consent to assignment have been fully stated, and 
will not be repeated further than to call attention to the fact that, while the 
“loss payable” clause was attached by the company, it was signed only by Sulli- 
van. The consent to assignment was signed only by Sullivan, and the assign- 
ment was never reported to the company. In addition to these circumstances, 
the record discloses without conflict that Sullivan had never signed any other 
consent to assignment on any other policy issued by the company. Sullivan was 
appointed agent for the company by a writing which was introduced in evidence 
and which strictly limits his powers to those of a soliciting agent. The appoint- 
ing clause is: “By authority of the commission R. F. Sullivan of Afton, County 
of Union, State of Iowa, is hereby appointed soliciting agent of this company 
and as such is authorized to receive applications for insurance upon property lo- 
cated within the limits or in the vicinity of Afton, Iowa.” The record shows 
affirmatively that the actual power of the agent was never extended by other 
written or oral authorization. 

[1-4] The fact that Sullivan was required to countersign policies issued by 
the company prior to delivery to the insured does not alone make him more than 
a soliciting agent. Armstrong v. State Insurance Co., 61 Iowa, 212, 16 N. W. 94. 
lt cannot be inferred that Sullivan had power to consent to the assignment of 
the policy in behalf of the company from the fact that he assumed the power 
and signed the consent to the assignment on the policy. It is elementary that 
the power of an agent cannot be proved by his acts and declarations. It is to 
be noted, however, that the dealings in relation to the assignment of the policy 
were between Sullivan and Riatt. Riatt had taken the policy to Sullivan for the 
purpose of having the “loss payable” clause added to it. When the policy was 
returned to him, the “loss payable” clause bore only the signature of Sullivan, 
notwithstanding the fact that the clause had been attached by the company. The 
iorm for consent to assignment by the company was printed on the policy. Sul- 
livan attached his signature to the printed form exactly the same as he did to 
the “loss payable” clause. We think the record is such as to present a jury 
question as to whether the company had not held out Sullivan as having power 
to execute the consent to assignment in behalf of the company. The case has 
been in this court on a former appeal. See 215 Iowa, 665, 246 N. W. 615. In its 
calient facts the record is the same in this case as it was in the former appeal, 
with the exception that Sullivan’s commission is in the present record while it 
was not in the former record. In that case we held that the record made a 
jury question on Sullivan’s power to consent to the assignment of the policy. A 
similar conclusion cannot be escaped in this appeal. 

[5] II. Upon the trial of the case appellee offered and introduced in evi- 
dence, over objection by appellant, the requests of the company to the commis- 
sioner of insurance of the state of Iowa, for a license for R. F. Sullivan of Afton 
as its agent for the years, 1930 and 1931, under the provisions of chapter 410 of 
the Code. The request reads: 

“Fire Insurance 1930 Requisition 

Sullivan, R. F. Afton 

(Agent’s Name) (Residence) 

“To the Commissioner of Insurance of the State of Iowa 

“Farmers of Cedar Rapids Department of the First American Fire Insurance 
Company of New York, State of New York, hereby certifies that the above 
named, a resident of Iowa, is a qualified and reliable individual of good char- 
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acter and has been appointed agent for the transaction of its authorized business 
of Insurance in the State of Iowa until the first day of April, 1931. 

“Dated at Chicago, Illinois, this 21st day of March, 1930. 

“By E. A. Henne, 
“Title of Officer Vice President. 
“Number 29082” 

Plaintiffs alleged in the petition that Sullivan was the company’s agent. 
This allegation was denied by virtue of a general denial clause in the company’s 
answer. In this situation we think the exhibits were admissible for the pur- 
pose of showing that Sullivan was the company’s agent. The trial court in- 
structed the jurors that they might take the exhibits into consideration in de- 
termining the scope of Sullivan’s power as agent. We have reached the conclu- 
sion that the exhibits were admissible only for the purpose of establishing that 
Sullivan was an agent of the company and that they were neither relevant nor 
material to the question of Sullivan’s power as agent. The requests are made 
upon forms provided by the commissioner of insurance, and were used to pro- 
cure a license for Sullivan in compliance with the law. To have any relevancy 
to the question of Sullivan’s power, the request must be construed to be a state- 
ment by the company that Sullivan had been appointed agent for the transac- 
tion of any and all of its authorized business in the State of Iowa. We think 
the language used and the circumstances under which it was used preclude such 
construction. In this situation, it would be little short of a perversion of the 
law to admit the exhibits in evidence as bearing upon the question of the scope 
of the agent’s power, or to permit the jury to consider the exhibits in passing 
upon that question. 

We have not separately discussed each error assigned. All errors assigned 
are, however, disposed of in the foregoing discussion. For error pointed out in 
the second division of this opinion, the judgment of the trial court must be re- 
versed. A motion to strike parts of appellant’s abstract setting forth the tes- 
timony introduced upon the trial of the case is overruled. 

Reversed and remanded. 

Evans, Albert, Kindig, and Donegan, JJ., concur. 


SCOTTISH UNION & NATIONAL INS. CO. v. MUNDY. 
Court of Appeals of Kentucky. Feb. 6, 1934. 
Rehearing Denied March 23, 1934. 


68 Southwestern Reporter (2d) 748. 
. INSURANCE. 


Evidence held to show prima facie that insured had title to premises by 
adverse possession, entitling him to recover on fire policy as owner, where insurer 
introduced no evidence to contrary. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Insurer had burden of proving that ownership of insured, under fire policy, 
was not sole and unconditional. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

3. INSURANCE. 

To avoid payment, under fire policy, there must be fraudulent concealment of 
material fact. 

(For other cases, see Insurance, Dec. Dig. § 260.) ; 
4. INSURANCE. 

Whether insured’s ownership of premises was by paper title or by adverse 
possession held immaterial, as respects liability under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Appeal from Circuit Court, Fayette County. 


Action by Tobe Mundy against the Scottish Union & National Insurance 


Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


F. M. Drake, of Louisville, and William A. Minihan, of Lexington, for 
appellant. 
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Anthony W. Thomson, of Lexington, for appellee. 

RaTuiFF, Justice. 

In July, 1931, the appellant Scottish Union & National Insurance Company, 
issued to Tobe Mundy, the appellee, an insurance policy in the sum of $1,000 
insuring his dwelling house against loss by fire. In March, 1932, the house was 
completely destroyed by fire. Demand of payment of the policy was duly made 
and payment refused by the company on the ground that appellee was not the 
owner of the property. It is stipulated in the record that the only issue in the 
case is the ownership of the property covered by the policy of insurance sued on. 
Appellee, plaintiff below, was the only witness introduced, and the case was sub- 
mitted to the chancellor on the law and facts, whereupon the chancellor adjudged 
that the plaintiff had shown sufficient ownership of the property to entitle him to 
recover under the policy and entered judgment accordingly, and from that judg- 
ment this appeal is prosecuted. 

Appellee testified that he bought the lot of his mother in the year 1902; that 
his mother told him that if he would pay for half of the lot she would deed it 
to him; and that he paid his mother the price asked by her and she then deeded 
the lot to him. He further stated, however, that he never did see the deed, but 
that his mother said to him: “Son, I have fixed up the deed for you.” He further 
testified that in the year 1905 he built a house on the lot which cost him $2,350; 
and that he had lived in and occupied this house continuously since the year 1905; 
that he listed the property with the assessor for taxes in his own name and had 
paid such taxes on it each and every year since 1902 up to the present time, and 
during all of this time had claimed and used the property as his own, and was 
the owner at the time the house was burned, 1932; his mother lived in a house 
on the rear end of the lot up to the year 1923, the date of her death; that the 
house in which she was living was burned about six months before she died, and 
she then came to his home and lived with him until her death. He testified that 
his mother had six children, five of whom are living. So far as the record dis- 
closes, none of the other children nor the heirs or representatives of the deceased 
child are making any claim to the insurance in controversy or to any interest in 
the property. 

The point is made for appellant that appellee’s testimony in so far as it 
relates to conversations or transactions with his deceased mother is incompetent. 
Conceding this to be true and that he has failed to show paper title to the prop- 
erty, then the question is whether or not there is sufficient competent evidence to 
establish title to his property by adverse possession. Aside from any transactions 
with or statements of his mother, he stated that he had been in possession of the 
property, claimed and used it as his own since the year 1902 and built the house 
thereon in the year 1905 at a cost of $2,350, all of which sum was paid by him, 
and that he had lived in and occupied his house, together with the soil on which 
it stood, continuously since that time; that he had listed it with the assessor for 
taxes in his own name and had paid the taxes thereon not only since he built the 
house in 1905 but since the year 1902, the time he took possession of the lot. 

__ [1-4] The argument is made for appellant that appellee’s testimony is insuf- 
heient to support his claim of adverse possessions, and in support of this conter- 
tion the case of Ohio Valley Fire & Marine Ins. Company’s Receiver v. Skaggs, 
216 Ky. 535, 287 S. W. 969, 971, is cited and relied on as authority, wherein the 
court held in favor of the insurance company because the insured had obtained 
the property by a writing in which the husband, in violation of section 2128, 
Kentucky Statutes, did not join as grantor, wherein the court said: “No court 
could enforce this contract; hence the plaintiff acquired no title thereby, and was 
not the owner of this property, and had no insurable interest therein.” In the 
case, supra, like the instant case, there was no paper title shown, but unlike the 
instant case there was no claim of title by adverse possessions, or other source of 
title relied on. If the evidence of appellee is to be believed, which we must because 
it is uncontradicted, it could not be said in light of reason that he had not been 
in the open, notorious, and adverse possessions of the house and soil on which it 
stood, for more than fifteen years, the statutory period necessary to acquire title 
by adverse possessions, before the issuance of the policy and before the house 
was burned. As to whether appellee was in possession of or had title to the rear 
end of the lot where his mother lived previous to the time her house was burned, 
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is immaterial for the purpose of determining this case, because it is shown that 
he at least owned the house and soil on which it stood. Under the uncontradicted 
evidence of appellee, we are forced to the conclusion that he has at least shown 
prima facie evidence of title, and the appellant having failed to introduce any 
evidence to the contrary, it must fail in its defense. Million v. Riley, 1 Dana, 360, 
25 Am. Dec. 149; Trimble v. Woodhead, 102 U. S. 647, 26 L. Ed. 290. The burden 
of proving that the ownership of the insured was not sole and unconditional is on 
the insurer. 14 R. C. L. § 229, p. 1053. Furthermore, it is not shown that appellee 
concealed any fact material to the risk. To avoid the policy there must be fraudu- 
lent concealment of a material fact. Niagara Fire Ins. Co. v. Layne, 170 Ky. 339, 
185 S. W. 1136. There is no proof to show that appellee made any representations 
to the insurance company respecting the nature of his title, i. e., whether he had 
paper title or title by adverse possessions. He merely stated that he owned the 
property, and it is immaterial whether his ownership is derived from paper title 
or by adverse possessions. 

Having these views, it is our conclusion that the judgment of the chancellor 
is correct. 

The judgment is affirmed. 


PALMA et ux. v. NATIONAL FIRE INS. CO. OF HARTFORD et al 
Supreme Court, Appellate Division, Fourth Department. March 21, 1934 
270 New York Supplement 503. 
1. INSURANCE. 


Fire policy delivered to husband named therein as insured and remaining in 
his possession until destroyed in fire, without attachment of riders showing wiie’s 
interest in insured property, held void because husband was not sole owner of 
property. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

3. INSURANCE. 

Insurer, having knowledge of grounds for forfeiture of policy, waives it by 
failure to declare it only where insurer, through his promise, has led insured t 
believe that he was protected, accepted premium after learning of forfeiture, or 
required of insured something which it could require only under policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

4. INSURANCE. 
Waiver of forfeiture of policy cannot be inferred from insurer’s mere silence. 
(For other cases, see Insurance, Dec. Dig. § 390.) 

5. INSURANCE. 

Insurer whose agents made no promise to change fire policy by adding name 
of insured’s wife as insured and had no access to policy or knowledge of state 
of insured’s title to insured property held not estopped to claim forfeiture ot 
policy on ground that insured was not sole owner of property by receipt ot 
information as to wife’s interest and request for such change from attorney not 
authorized or claiming authority to act for insured. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

6. INSURANCE. 

To support recovery on fire policy, evidence must justify finding that insurer 
with full knowledge of all facts intended to abandon or not insist on defense that 
insured was not sole owner of insured property, or that such defense was pur- 
posely concealed under circumstances which were calculated to and actually did 
mislead insured to his injury. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

Appeal from Supreme Court, Livingston County. 

Action by Michael Palma and wife against the National Fire Insurance Com- 
pany of Hartford, and another, to reform a fire insurance policy by adding wites 

: ¢ + : > ing 
name as insured and recovery thereon as reformed. From a judgment retorming 
the policy as prayed and awarding plaintiffs $4,654.50 and costs, named defendant 
appeals. . 

Reversed on the law, and complaint dismissed. 
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Argued before Sears, P. J., and Taylor, Edgcomb, Crosby, and Lewis, JJ. 

J. Sawyer Fitch, of Rochester, for appellant. 

Scott W. Crane, of Livonia, for respondents. 

Crossy, Justice. 

Defendant insurance company issued a fire insurance policy to plaintiff Michael 
Palma, on property owned by him and his wife, Nunzia Palma, as tenants by the 
entirety. After a destruction by fire of the house and furniture insured, this 
action was brought to reform the policy by having the name of the wife added as 
one of the named insured persons and to recover on the policy as so reformed. 
The defendant bank was made a party because it had a mortgage on the prop- 
erty insured, and, as the policy contained the usual mortgagee clause, the insur- 
ance company has paid the bank the amount of the mortgage, and the bank is no 
longer interested. 

As against the plaintiffs, however, appellant raised the following defenses, in 
substance: (1) That gasoline was kept on the premises contrary to the poiicy 
provisions; (2) that the interest of the insured Michael Palma was “other than 
unconditional and sole ownership”; (3) that the insured Michael Palma was 
guilty of false swearing in the proof of loss; (4) that there was an increase of 
hazard “within the control or knowledge of the assured”; and (5) that plaintiff 
Michael Palma intentionally caused the fire. 

The record discloses that the fire in question occurred under suspicious cir- 
cumstances. Plaintiffs had a large family of children, all of whom but one small 
child had gone to some entertainment on the night of the fire. Mr. Palma left the 
house at about 7 p. m. and went to a pool room, where he remained until the fire 
occurred. Mrs. Palma left the house at about 8:45 p. m. and went to call on a 
neighbor, taking the only remaining child with her. The fire started at about 9:45 
p. m. when no one was in the house, and was preceded by an explosion that 
bulged the walls of the house outward in some places. Immediately after the 
explosion the whole house was aflame. The fire was not subdued until the house 
was an almost total loss, but, within the ruins, rags saturated with gasoline were 
found around the baseboards in some of the rooms, bedclothes and mattresses 
had a strong odor of gasoline, and, from all the evidence, it is at least doubtful 
that this was an innocent fire. 

[1] I pass over many details, and shall not consider here the evidence bear- 
ing upon the defense of fraud and false swearing in the proof of loss; for I am 

rsuaded that the defense (2), that the policy was void because the insured 

-d therein was not the sole owner of the property, was a valid defense and 

it to have resulted in a dismissal of the complaint. 

The policy provided as follows: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, 

“(a) if the interest of the insured be other than unconditional and sole 


ownershi 
WHT ip 


[2] Concededly Mr. Palma was not the sole owner, and no rider was ever 
attached showing Mrs. Palma’s interest in the property, and it is undisputed that 
the policy was delivered to Mr. Palma and remained in his possession and was 
destroyed in the fire. The only evidence given to support the claim of right to 


lave the policy reformed is the testimony of Mr. Flynn, attorney of record for 
the plaintiffs. Although undisputed, his testimony does not go far enough to sup- 
port the judgment. He says that, while examining some of the defendant’s bank 
securities, in his capacity as chairman of a committee of the bank, he discovered 
that the bank lacked a certificate showing its interest in the insured property of 
the plaintiffs, that he thereupon called, by telephone, the appellant’s agents, who 
issued the policy, and “I told them to issue a subsequent mortgage clause to the 
Genesee River National Bank and Trust Company on the Palma policy and to 
add to the name of the policy the wife, Nuzzia (sic) Palma.” He further said 
he was not sure with whom he talked: it might have been one of the insurance 
agents or a young lady who worked in the office. In the opinion of the learned 
tial court it is three times stated that the promise was given by the person with 
whom Mr. Flynn talked, over the telephone, to make the change in the policy so 
as to show Mrs. Palma as one of the persons insured. There is not a word in 
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Mr. Flynn’s testimony from which it could even be inferred that such a promise 
was made. He repeatedly says that the entire conversation consisted in his making 
the request that the change be made. It does not even appear that he had or 
claimed to have authority from the Palmas to make the request. It only appears 
that he had at some time acted as attorney for the Palmas and knew the state of 
their title. The policy was not in the possession, under the control, or within the 
reach of the insurance company or its agents. The trial court did not make and, 
on the evidence, could not have made, a finding of a promise by the insurance 
agents to change the policy. The only findings (Nos. 14 and 15) are that the 
insurance company and its agents “were duly advised that there was an error” in 
the policy, and that they “failed and neglected to change and modify said policy 
* * * as requested by the plaintiffs.” It is not even alleged in the reply of 
plaintiff's that defendant insurance company promised or agreed to make the 
requested change, or did anything to work an estoppel against it, further than 
that it “failed and neglected to change and modify said policy.” The situation here 
‘s vastly different from what it was in Barone v. A®tna Life Ins. Co., 260 N. Y. 
416, 183 N. E. 900, where the insurance agent’s clerk said that “that endorsement 
would be taken care of.” 

[3, 4] Respondents rely on the rule that an insurance company, having knowl- 
edge of grounds of forfeiture, owes the duty to declare it; otherwise it is waived. 
That, as I understand it, is only true where the company through its promise has 
led the insured to believe that he was protected, as in the Barone Case, supra, or 
has accepted a premium after knowledge of the forfeiture, or has required some- 
thing of the insured which it could only require under the policy and by reason 
of its terms, as in the case of Titus v. Glens Falls Ins. Co., 81 N. Y. 410, 419, 
where the insured was required to appear for examination, or where the insurance 
company “recognizes the continued validity of the policy, or does acts based there- 
on, or requires the insured * * * to do some act or incur some trouble or 
expense.” Armstrong v. Agricultural Insurance Co., 130 N. Y. 560, 564, 29 N. E. 
991, 992. As was said in the Titus Case, supra, at page 419 of 81 N. Y.: “A 
waiver cannot be inferred from its (insurance company’s) mere silence.” In the 
Armstrong Case, supra, it was held that, where a mortgagee had forfeited his 
protection under a fire insurance policy by commencing foreclosure without obtain- 
ing the insurance company’s consent, and where the mortgagee, before the fire 
loss occurred, disclosed to the company his inadvertent mistake and asked for 
consent to continue the foreclosure suit, the failure of the company either to con- 
sent or claim the forfeiture did not constitute a waiver of its defense or estop it 
in any way. The case went even further. After the loss the mortgagee filed proofs 
of loss, which the insurance company refused to accept, on the stated ground that, 
by the terms of the policy, such proofs should be made by the owner of the fee, 
the mortgagor. After a refusal, by the latter, to verify proofs of loss, the mort- 
gagee went to the trouble of making an affidavit of his inability to secure proofs 
of loss from the owner and again tendered proofs of loss verified by himself. 
And still the court held that the company had not waived the forfeiture about 
which it knew all the time and about which it had kept silent all through the 
controversy about the proofs of loss. And the reason assigned for the decision 
was that, as a foundation for his action, the insured was compelled to make proot 
of loss, the company requiring nothing from him in that respect, and that the 
company had a right to maintain silence as to its defense based on forfeiture, and 
to disclose it only when called upon by suit. 


[5] In Manchester v. Guardian Assur. Co., 151 N. Y. 88, 45 N. E. 381, 20 
Am. St. Rep. 600, an agent of the insurance company promised to make an indorse- 
ment on a policy, showing a change in ownership, and failed to do so, although 
the policy was in the hands of a third person and accessible to the agent. The 
company was held to be estopped from claiming the forfeiture. But in our case 
there was no promise by the agent to make the change; he did not have access 
to the policy; the insured knew the state of his title; the agent did not. It would 
be going far beyond reason to hold that the appellant was estopped from cla‘m- 
ing forfeiture by information and request conveyed to it by a person not shown 
to have any authority to act for the insured and not even claiming authority to 
speak for the insured when the request was made. 
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[6] In order to support this judgment (quoting from Armstrong v. Agricul- 
tural Ins. Co., 130 N. Y. 560, at page 570, 29 N. E. 991, 994), “There must be 
* * * evidence from which the jury would be justified in finding that, with 
full knowledge of all the facts, there was an intention to abandon, or not to insist 
upon, the particular defense afterwards relied upon, or that it was purposely con- 
cealed under circumstances calculated to, and which actually did, mislead the 
other party to his injury.” 

There is no such evidence here. The judgment in favor of the plaintiffs should 
be reversed on the law, with costs, and the complaint dismissed, with costs. 

Judgment reversed on the law, with costs, and complaint dismissed, with 
costs. All concur, Sears, P. J., in result. 

scala 
ALFRED v. BANKERS’ & SHIPPERS’ INS. CO. et al. 
Supreme Court of Tennessee. Feb. 24, 1934. 
68 Southwestern Reporter (2d) 941. 
1. INSURANCE. 

Acceptance of fire policy containing provision that it should be void if in- 
sured’s interest was not unconditional and sole ownership held to amount to rep- 
resentation that title and ownership were as stated. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. 

False representation by tenant in common, or other part owner, that he was 
sole and unconditional owner of property insured, would avoid fire policy; such 
misrepresentation being material to risk. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

3. INSURANCE. 

Purpose of sole and unconditional ownership clause in fire policy is to avoid 
assumption of risk for those whose lack of interest in property might induce 
carelessness or wrongdoing in its use or preservation. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE. 
Tenant by entirety is not 


“sole and unconditional owner,” within fire policy 
provision. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 
INSURANCE. 

renant by entirety cannot recover on fire 
that he was sole and unconditional owner. 
(For other cases, see Insurance, Dec. Dig. § 282[5].) 


& INSURANCE. 


policy issued on his representation 


If it could be said that husband, who was tenant by entirety, was for all 
practical purposes life tenant, as regards right to issuance of fire policy as sole 


and unconditional owner, he was not owner of ground in fee simple as required 
v policy. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 

Appeal from Chancery Court, Davidson County; James B. Newman, Judge. 

Action by H. A. Alfred and another against the Bankers’ & Shippers’ Insur- 
ice Company. From a decree adverse to named plaintiff, he appeals. 

Affirmed. 

W. C. Davidson, of Nashville, for appellant. 

MeGugin & Evans and C. Vernon Hines, all of Nashville, for appellee. 

Green, Chief Justice. 
_ This is a suit upon a fire insurance policy of $5,000 covering a residence in 
Nashville that was destroyed by fire. The property was mortgaged and the 
policy carried a standard mortgage clause protecting the mortgagee as its in- 
terest might appear. Liability was denied by the insurer. The chancellor ren- 
dered a decree in favor of the mortgagee, for some $3,000, but denied the right 
1 the insured to any recovery. The insured appealed from so much of the de- 
cree as denied him recovery. The insurer did not appeal from that portion of 
the decree awarding recovery to the mortgagee. 
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The policy was conditioned that it should be void “if the interest of the in- 
sured be other than unconditional and sole ownership; or if the subject of in- 
surance be a building on ground not owned by the insured in fee simple.” As a 
matter of fact, the property belonged to the insured and his wife as tenants by 
the entirety and the title to the ground was vested in them as such tenants. 

[1] It does not appear that any inquiries were made of the insured as to title 
«nd ownership when this policy was issued. The acceptance of the policy, how- 
ever, under the decisions of this court, containing the provision quoted, amount- 
ed to a representation that the title and ownership were as stated. Foster y. 
Ulinois, etc., Ins. Co., 156 Tenn. 436, 300 S. W. 7; Standard Grocery Co. vy. Na- 
tional Fire Ins. Co., ¢ Tenn. 640, 32 S.W.(2d) 1023; Cooley v. East & West Ins. 
Co. (Tenn. Sup.) 61S 5.W.(2d) 656. 

[2] A false r representation by a tenant in common or other part owner that 
he was the sole and unconditional owner of property insured would undoubtedly 
avoid the policy. Catron vy. Tennessee Ins. Co., 25 Tenn. (6 Humph.) 176; Fos- 
ter v. Illinois, etc., Ins. Co., supra; Standard Grocery Co. v. National Fire Ins. 
Co., supra. Such a misrepresentation is clearly material to the risk. 

[3] As noted in the cases cited, the just and reasonable purpose of the sole 
and unconditional ownership clause in insurance policies is to avoid the assump- 
tion of risks for those whose lack of interest in the property or whose contin- 
gent interest in the property might induce on their part carelessness or wrong- 
doing in its use or preservation. The idea is to prevent a party who holds merely 
an undivided or contingent interest in property from appropriating to his own 
use the proceeds of a policy, taken upon the valuation of the entire and uncon- 
ditional title, as if he were the sole owner and to remove from the insured the 
temptation to perpetrate fraud and crime. As more bluntly expressed in Catron 

Tennessee Ins. Co., supra, the insured “being the owner of only one-half ot 
the property insured, he had in the first place only one-half as much interest in 
protecting it from destruction by fire, as he would have had otherwise. In the 
second place, being the owner of only one-half, and having insured for the 
whole in his own name, and for his own benefit, he had much higher temptation 
to apply the brand with his own hand.” 

[4] The text-writers express the opinion that a tenant by the entirety is not 
the sole and unconditional owner of the property within the meaning of a policy 
provision such as is here under consideration. 4 Couch on Insurance, § 1391; 
3 Joyce on Insurance, § 2042; 26 C. J. 180. It may be true that the decisions 
upon which these texts rest interpret the common law of the different states as 
modified and affected by the statutes of such states as suggested in Connecticut 
Fire Ins. Ca. v. McNeil (C. C. A.) 35 F.(2d) 675. We think, however, the same 
result must be reached by the interpretation of the common law as modified and 
affected by the statutes of Tennessee, if indeed our statutes affect the common 
law in this respect. 

[5] The same reasons which deny recovery to a tenant in common or other 
part owner on a policy issued upon his representation that he was sole and un- 
conditional owner deny such recovery to a tenant by the entirety who has made 
a like misrepresentation. If such reasons be somewhat less cogent in the latter 
instance, the difference is only one of degree, and the reasons are still sound 

[6] Necessarily the interest of a tenant by the entirety in real estate is of 
much less value than that of the sole and unconditional owner. The former in- 
terest cannot be disposed of so as to defeat the right of the surviving spouse 
Such an interest is of little more value than a life estate. A tenant by the en- 
tirety would have no such inducement to protect the property insured as would 
the sole owner, and if he were permitted to insure as sole and unconditional 
cwner at full value, temptation to fraud would be present. The insured here 
comes into court asserting his bare legal rights under this policy. No element 
of estoppel or special equity is brought out in his favor. Such being the case, 
we are satisfied that the chancellor's decree was correct. 

Counsel for the insured rely on Connecticut Fire Ins. Co. v. McNeil, 35 

F.(2d) 675, a decision of the United States Circuit Court of Appeals for the Sixth 
Circuit. With the greatest deference to that learned court, we are unable to 
follow the decision. The case presented to the court was similar to the one be- 
fore us. The court quoted. Ames v. Norman, 36 Tenn. (4 Sneed) 683, 70 Am 
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Dec. 269, defining “tenancy by the entirety,” as that estate existed at common 
law in Tennessee, and pointed out that the Married Women’s Emancipation Act, 
chapter 126 of the Public Acts of 1919, specifically provides that nothing therein 
“shall be construed as abolishing tenancies by the entirety.’ Section 2. The 
court appeared to reason that in respect to this tenancy husband and wife were 
as one person in law, that the legal existence of the wife was incorporated into 
that of the husband, or that the husband at least was the dominating person- 
ality and representative of the union, and that accordingly the husband, as 
tenant in fee simple by the entirety, was within the policy requirement of sole 
and unconditional ownership. 

It is true that as tenants by the entirety the husband and wife are regarded 
as one. It is, however, a composite one. The unit consists of both husband and 
wife. Certainly, in a technical sense, the husband is not the sole and uncon- 
ditional owner of property held by him and his wife as tenants by the entirety, 
nor is he such owner for practical purposes. He cannot sell or incumber any- 
thing but his interest. We have heretofore shown that the interest of the 
tenant by the entirety is of little more value than the interest of the life tenant. 

[7] Nor can it be said that the husband is the dominating personality in the 
tenancy, since the passage of the Married Women’s Emancipation Act. That 
statute merely provided that it should not be construed as abolishing tenancies 
hy the entirety. As intimated in Campbell v. Campbell (Tenn. Sup.) 66 S.W. 
(2d) 990, decided January 13, much of the husband's domination over the estate 
by the entirety came by reason of his common-law jus mariti with respect to 
the wife’s property, and not by virtue of the tenancy itself. Cole Mfg. Co. v. 
Collier, 95 Tenn. 115, 31 S. W. 1000, 30 L. R. A. 315, 49 Am. St. Rep. 921. Such 
jus mariti is largely destroyed by the act of 1919—at least during the life of 
the wife. 

[8] If it could be said that the husband, the insured in this case, was for all 
practical purposes a life tenant of the property, and therefore, under decisions 
of some courts, the sole and unconditional owner of the property, even in that 
capacity, he is not the owner of the ground on which the building stood in fee 
simple, and he is still without the protection of the policy. Hughes v. Millers 
Mutual Fire Ins. Co., 147 Tenn. 164, 246 S. W. 23, 28 A. L. R. 797. 


For the reasons stated, the decree of the chancellor must be affirmed. 


TEXAS HARDWARE MUT. FIRE INS. CO. v. FLEWELLEN. No. 7889. 
Court of Civil Appeals of Texas. Austin. Jan. 10, 1934. 
Rehearing Denied Jan. 23, 1934. 

68 Southwestern Reporter (2d) 521. 


1. INSURANCE. 

Evidence that insurance agent, whose express authority was limited to solicit- 
ing and forwarding applications to insurer, had apparent authority to make oral 
contract binding insurer to reinstate canceled fire policy on barn of insured who 
did not know of limitation of agent’s authority, held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

2. INSURANCE. 

License issued by insurance commissioner to insurance agent is not in itself 
any evidence of authority conferred upon agent by his company (Rev. St. 1925, 
art. 5055; Pen. Code 1925, art. 572). 

(For other cases, see Insurance, Dec. Dig. § 92.) 

4. INSURANCE. 

On issue whether insurance agent had apparent authority to make oral con- 
tract binding insurer to reinstate canceled fire policy on barn of insured, admitting 
copy of insurer’s application to insurance commissioner for license for its agent, 
Wherein insurer represented that it assumed full responsibility for its agent’s acts, 
held not error, absent objection thereto (Rev. St. 1925, art. 5055; Pen. Code 1925, 
art. 572). 

(For other cases, see Insurance, Dec. Dig. § 92.) 

5. INSURANCE. 
On issue whether insurance agent had apparent authority to make oral con- 
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tract binding insurer to reinstate canceled fire policy on barn of insured, who was 
not requested to execute application therefor, blank form of application expressly 
limiting agent’s authority to write insurance generally held properly excluded, 


(For other cases, see Insurance, Dec. Dig. § 92.) 
Error from District Court, Bell County; Few Brewster, Judge. 
Suit by W. L. Flewellen against the Texas Hardware Mutual Fire Insurance 


Company. To review a judgment in favor of plaintiff, defendant brings error. 
Affirmed. 


Cox & Brown, of Temple, and Thompson, Knight, Baker & Harris and Robert 
Lee Guthrie, all of Dallas, for plaintiff in error. 

Tyler, Hubbard, Countess & White, of Belton, for defendant in error. 

BAuGH, Justice. 

Flewellen sued plaintiff in error, hereafter designated as the insurance com- 
pany, on an alleged insurance contract, made with him by the insurance company’s 
agent on March 15, 1932, covering, amongst other property, a barn near Little 
river in Bell county, which was destroyed by fire on March 31, 1932. Trial was to 
a jury on special issues, answered favorably to Flewellen and judgment rendered 
in his behalf, from which this writ of error is prosecuted. 

It appears that some time in 1928, upon written application therefor, signed 

Flewellen, said insurance company issued and delivered to Flewellen policies 
cf insurance on several different properties, including the barn in question, located 
on a farm near Little river, and on city property in Belton, Tex. These policies, 
for reasons not essential to the issues here presented, were converted or rewritten, 
without written application therefor executed by the insured, on October 4, 1929, 
and extended for a period of three years from that date. The original policies 
were procured by the agent Oliver. In 1931, before said policies expired, Flewellen 
canceled his policies with the Texas Hardware Mutual on his city property, and 
procured insurance thereon in a competing company. Thereupon, on June 4, 1931, 
the plaintiff in error canceled the policies on his farm property as undesirable 
risks on the ground that they could not carry his bad risks unless he also let them 
carry his good risks. The unearned premiums were returned to, and accepted by, 
Flewellen. But Flewellen claims not to have known at that time the company’s 
reasons for such cancellation. 

Thereafter one Tennison, agent of the company, approached Flewellen and 
solicited a return of his insurance business: and about March 15, 1932, some nine 
months after the cancellation of said policies on the rural property, W. B. Oliver 
from the home office at Dallas, in company with Tennison, who was a district 
agent, came to Flewellen’s place of business at Belton, explained to him the reasons 
for such cancellation, and solicited a return to their company of his insurance 
business. It was on this occasion that the contract sued upon was alleged to have 
heen made by Oliver, which was, in brief, that Oliver agreed orally that Flew- 
ellen’s canceled policy would be reinstated for a period of three years from that 
date, under the same terms and on the same property as theretofore covered, and 
that such insurance was effective from that date, viz., March 15, 1932. No written 
application was then signed by Flewellen, no policy was issued, and some two 
weeks thereafter the barn in question burned. 

In addition to denial of the making of the oral contract alleged, the insurance 
company defended on the ground that Oliver was an agent of limited authority, 
that this fact was shown in the company’s application forms, and that Oliver had 
no authority to make any such contract as that alleged. To this defense Flewellen 
pleaded estoppel of the company to deny said agent’s authority, based on the acts 
of the company and those of the agent. 7 

The insurance company presents two contentions: First, that it was entitled to 
au instructed verdict because the undisputed evidence showed that Oliver was an 
agent of limited authority and not authorized to make any such contract, and that 
this fact was known to Flewellen; and, second, that the court erred in excluding 
as evidence a blank “application and binding receipt” customarily used by agents 
of the company in soliciting business, which were sent in to the home office, and 
which form of application contained limitations upon the agent’s authority This 
printed form also provided that, in the absence of special agreement from the 
home office, same was to bind the company only for five days after its execution. 





Fire] Texas Hardware Mutual Fire Ins. Co. v. Flewellen 529 


The instrument offered was not signed by any one, but was merely a blank form 
used generally. 

[1] No question is raised as to the authority of a general agent of an insur- 
ance company to make an oral contract of insurance, such as is here claimed, 
‘inding on his principal. That appears to be conceded. The agent Oliver, had he 
been so authorized, could bind the insurance company by the oral contract alleged, 
which was sufficiently proved by competent evidence of at least three witnesses, 
and found by the jury to have been made. The jury found in answer to special 
issue No. 1 that Oliver had authority from the company to make such a contract. 
If there be sufficient evidence to sustain this finding, whether such authority of 
the agent were express, or only apparent or implied under the circumstances, 
absent knowledge by Flewellen of a limitation thereon, the first contention of the 
insurance company cannot be sustained. 


We think there was sufficient evidence to sustain that finding. Oliver and the 
president of the company both testified that Oliver’s authority was limited to 
soliciting and forwarding applications to the home office from which place alone 
policies were issued; that he had no authority to execute or deliver policies; 
and that the applications themselves so recited. However, Flewellen testified that 
he knew nothing of such limitations on Oliver’s authority. The only appliéation 
he was shown to have signed was in 1928. The policies rewritten in October, 1929, 
including the one on the property here involved, and which was canceled in June 
1931, were issued without any written application therefor. Renewals of expiring 
policies were shown to have been habitually written without application. In the 
instant case it clearly appears that the company had reconsidered its apparently 
retaliatory action in canceling part of Flewellen’s policies because he had taken 
other more desirable risks away from it, and had sought to regain such business 
by sending a man from the home office at Dallas for that purpose. It is not 
controverted that Flewellen had not requested any such course. The obvious pur- 
pose of Oliver’s visit to Belton was in the interests of his company and to secure 
a return of Flewellen’s business, either by reinstating the old policies, or rewriting 
new ones. The president of the company had himself canceled the policies in 
June 1931. Apparently some correspondence had passed between the insured and 
the company about the matter, and either Flewellen was dissatisfied, or the com- 
pany was doubtful about the propriety or wisdom of its acts in canceling the 
policies. Sufficiently so, at any rate, that said agent was sent from the home office 
at Dallas to see Flewellen concerning this very matter. And the president of the 
company testified: “I had a communication from Mr. Tennison with reference to 
the Flewellen insurance, in which he asked for information. I did not discuss that 


with Mr. Oliver. I turned it over to him. It was with my knowledge he had the 
matter for handling.” 


Flewellen testified also that in former dealings with Oliver they had merely 
orally agreed on the property covered, the rate, amount of insurance, etc., and 
that policies were then sent him in accordance with the oral agreement. And 
further that, on the date in question, when Oliver agreed to reinstate the canceled 
policy effective from that date, he offered to take Oliver to inspect the property; 
but that Oliver stated that that was unnecessary because he had written the 
original policy, had then inspected the property, was familiar with it, had all the 
necessary data in the home office at Dallas, on which to prepare a new policy, and 
that all that was necessary to make his insurance effective immediately was an 
agreement between them to that effect. 

[2-4] In addition to the foregoing, and other similar evidence, from which the 
jury might properly conclude that the insurance company had given Oliver general 
authority commensurate with the mission on which he came to Belton to confer 
with Flewellen, there was introduced without objection copy of said company’s 
application to the state commissioner of insurance for an agent’s license for Oliver. 
This application was made by the president of the company, and not by the agent, 
and contained the representation, among others, that “full responsibility is assumed 
fur acts done by the said agent pursuant to this appointment.” Plaintiff in error 
insists, however, that under the holding in Great American Casualty Co. v. Eichel- 
berger (Tex. Civ. App.) 37 S.W.(2d) 1050, 1051, this constituted no proof of the 
agent’s authority. We concur in the holding in the case cited that such license 
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issued by the insurance commissioner to an agent is not in itself any evidence of 
the authority conferred upon him by his principal. It does not appear in that case 
whether the agent himself or his principal applied for the license there in ques- 
tion. Article 5055, R. S. 1925, and article 572, Penal Code, clearly impose upon the 
agent himself the duty of procuring a license, and not upon the insurance com- 
pany whom he may represent. Any representations of the agent to the insurance 
commissioner beyond the scope of the authority given him by his company would 
not, of course, be admissible against his principal. But, where the company itself, 
not being required to do so, voluntarily makes such representation to the commis- 
sioner, who acts on behalf of the public, as to its own agents, such representations 
would, we think, be competent evidence against the company, especially where, as 
here, it was not objected to, as to the scope or apparent scope of the agent’s 
authority. And this view is in no way, we think, in conflict with the rule announced 
in the Fichelberger Case. 

Consequently, we think that the evidence was sufficient to sustain the jury 
finding on the authority of Oliver in the instant case, if not expressly given, at 
least that he acted within the apparent scope of his authority in handling the mat- 
ter intrusted to him by the insurance company. No good purpose would be served 
by discussing the rules of law applicable to the apparent authority of the agent 
in such cases. It will suffice to refer to 2 Tex. Jur. 425, 531 et seq.; 24 Tex. Jur. 
808, and cases there citéd. 

This conclusion renders unnecessary a discussion of the issue of estoppel, 
likewise found by the jury in favor of Flewellen, as being sufficient to defeat the 
insurance company’s asserted right to a peremptory instruction. 

[5] The other contention relates to the exclusion as evidence of the proffered 
blank form of application used by the agents of the insurance company generally 
in soliciting business. Had the contract here in question been one of insurance in 
the regular course of the company’s business, such as an original policy, or had 
the company pleaded its custom in such cases and that such custom was or should 
have been known to the insured, the instrument should properly have been 
admitted. But no such issues were made by the pleadings. The insurance company 
denied .in toto the execution of any contract of insurance with Flewellen, and 
nowhere did it plead any custom of dealing as limiting the agent’s authority. The 
limitations referred to in the application form were testified to by the agent and 
by the president of the company so far as his authority to write insurance gen- 
erally was concerned. But the case here made was not one based upon the written 
application for a policy. No written application was made and none requested to 
be executed by Flewellen. Had he signed 2 written application for the rewritten 
pelicy of October, 1929, or for a reinstatement of such policy, he would, of course, 
have been charged with knowledge of such limitations as that application con- 
tained. The contract here asserted was not entered into in accordance with the 
company’s usual course of business, but in the nature of a special contract, which 
the insurance company was not prevented by law from making. And the limitation 
upon the authority of the agent prescribed in a written application, though clearly 
admissible against the insured where the execution of such application is necessary 
to the validity of the insurance contract, is not evidence against the insured where 
the contract asserted is one in which no written application was executed or neces- 
sary to be executed. The inquiry in the latter case is, not what the agent was 
authorized to do in the usual course of such business, but whether he had author- 
ity to depart from that usual method of securing insurance upon written applica- 
tion and make the oral contract sued upon. Under such circumstances, we think 
the instrument offered was not competent evidence on the issues made in this case. 


Finding no error in the record, the judgment of the trial court is affirmed. 
Affirmed. 


FRANKLIN FIRE INS. CO. v. SHADID. No. 1485—6206. 
Commission of Appeals of Texas, Section B. March 14, 1934. 
68 Southwestern Reporter (2d) 1030. 
1. INSURANCE. 


Agent for undisclosed principal could not recover on fire policy for loss of 





Fire] Franklin Fire Ins. Co. v. Shadid 531 


property of such undisclosed principal, where policy provided insured had uncon- 
ditional and sole ownership of property. : 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

6. INSURANCE. sae ' 

Rule that one dealing with agent acting for undisclosed principal is bound by 
contract is subject to exception that he is not so bound when contract involves 
elements of personal trust and confidence, and fire insurance contract comes within 
such exception. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

7. INSURANCE. oa 

Fire insurance contract is personal in its nature, and insurer is entitled to 
know whose property he is insuring. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

8. INSURANCE. oe ag 

Fire policy covering wearing apparel of insured and “family” held not to 
include apparel of insured’s sisters, or half-brother and his family, who were not 
dependent on insured, though all constituted one household and all worked in 
store conducted in name of insured; word “family” primarily suggesting a husband 
and wife and their children. 

(For other cases, see Insurance, Dec. Dig. § 164[1].) 

9. INSURARNCE. : 

Intention of insured, under fire policy providing for insured’s unconditional 
and sole ownership of property to insure property of all members of household, 
and insured’s assertion of right to collect for such loss, did not render policy void, 
but policy still covered property of insured. ; 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by W. W. Shadid against the Franklin Fire Insurance Company. Judg- 
ment for plaintiff was affirmed [45 S.W.(2d) 769], and defendant brings error. 

Reformed and affirmed. 

Leachman & Gardere and William H. Neary, all of Dallas, for plaintiff in 
error. 

Claude Williams, of McLean, for defendant in error. 

SMEDLEY, Judge. 

The Court of Civil Appeals affirmed a judgment of the county court in favor 
of defendant in error Shadid, the insured, against plaintiff in error, Franklin 
Fire Insurance Company, the insurer, for damage from fire to a residence and 
wearing apparel. There is no statement of facts. The findings of fact and con- 
clusions of law of the trial court are as follows: 

“Findings of Fact. 

“On the 25th day of February, 1930, the defendant issued its regular policy 
of fire insurance to W. W. Shadid in the sum of $2,500.00 insuring him against 
loss or damage by fire, the residence described in plaintiff’s petition herein, and 
in the sum of $1,000.00 against loss or damage by fire to the household effects, 
including wearing apparel of the said W. W. Shadid and family; said policy con- 
tained the usual and customary provision. d 

“This entire policy shall be void if * * * interest of the insured in the 
property be not truly stated herein’; also , 

““This entire policy, unless otherwise provided in agreement endorsed herein 
or added thereto shall be void, if the interest of the insured in the property be 
other than unconditional and sole ownership.’ : 

“II. That on the 25th day of February, 1930, and since 1917, and on up to 
the 8th day of November, 1930, the said W. W. Shadid was unmarried and lived 
in the house covered by the policy of insurance, and the title of which was in his 
name; that during all of said time there also lived in this house Ed Webba, his 
wife and children (Ed Webba was brother of W. W. Shadid) and two unmarried 
sisters of W. W. Shadid—one of whom was over 21 years of age and one under 
21 years of age; that a dry goods and grocery store was operated in the name of 
W. W. Shadid, and all of the members of the household, except the small children 
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of Webba, worked in the store and lived out of the store, no separate account 
being had of the merchandise used by the different members of the household 
aud no separate charge being made for board, lodging or food. That prior 
to 1917, when the World War started an elder brother of W. W. Shadid 
occupied the same position with respect to the household as has W. W. Shadid 
since 1917; that is, he was the managing head of the household, and _ business, 
and all business was conducted in his name; all supplies, wearing apparel 
and other household expenses were paid by him out of the business, and 
when he went to the War this same position has been held by W. W. Shadid, as 
his brother did not return from the War. 

“TIT. That at the time the insurance policy was taken out the said W. W. 
Shadid intended to insure the wearing apparel of all the members of the house- 
hold, and all of the members of the household so understood, but this understand- 
ing was not communicated to the insurance company at the time the policy was 
written. 

“ITV. That on the 8th day of November, 1930, there was a fire in the house, 
and the damage to the house on account of this fire was $7.50; certain wearing 
apparel belonging to different members of the household was destroyed by the 
fire, the different items being as follows: 

“(a) One suit of clothes of Ed Webba and clothing of his children, the totai 
damage to these items being $81.50; 

“(b) Dresses belonging to the adult sister of W. W. Shadid were destroyed 
and the value was $10.00; 

“(c) Dresses belonging to the minor sister of W. W. Shadid were damaged, 
the damage being $25.00. 

“V. That after the 8th day of November, and before the filing of this suit 
on the 26th day of Nov. A. D. 1930, the defendant denied liability under the terms 
of the policy for any items of damage except to the extent of $5.00 damage on 
the residence. 

“Conclusions of Law. ‘ 

“The defendant having denied liability, the plea in abatement should be over- 
ruled. 


“II. W. W. Shadid was in law the head of the family, and the policy of 
insurance as written covered the wearing apparel of all the members of this family, 
which in turn included all the members of the household. 


“TIT. If W. W. Shadid was not the head of the entire household, he was the 
head of the family insofar as he and his unmarried sisters were concerned, and 
in procuring the insurance he acted for himself and his undisclosed principal, 
Ed Webba, and was entitled to sue in his own name for the damage sustained by 
the loss of family wearing apparel of Ed Webba, Mrs. Webba and their small 
children.” 

[1] Plaintiff in error contends that, on account of the clause providing that 
the entire policy shall be void if the interest of the insured in the property be 
other than unconditional and sole ownership, there can be no recovery; part of 
the property insured and lost being wearing apparel of defendant in errot’s 
brother and the brother’s wife and children. The Court of Civil Appeals, in 
affirming the judgment of the trial court, held that defendant in error, notwith- 
standing said clause as to unconditional and sole ownership, could recover on the 
policy because in procuring the insurance he acted for himself and for his undis- 
closed principals, the other members of the household, applying the rule of the 
law of agency that an agent who'acts for an undisclosed principal in making con- 
tracts becomes as to the other party to the contract the real contracting party and 
gay sue on the contract in his own name. 45 S. W. (2d) 769. 


Writ of error was granted on account of conflict between the decision of the 
Court of Civil Appeals and the several decisions of the Supreme Court and of 
other Courts of Civil Appeals, by which it is well settled that the unconditional 
and sole ownership clause is a valid contractual warranty, that contracts for insur- 
ance against fire are personal in their nature, that the insurer is entitled to know 
whose property he is insuring, and that in the absence of waiver, there may be 
no recovery upon a policy containing such clause when the property is not in fact 
solely and unconditionally owned by the insured. Winfrey v. Girard Fire & 





34 


unt 
old 
rior 
did 
did 
eSs, 
ire] 
and 


Fire | Franklin Fire Ins. Co. v. Shadid 3 


Marine Ins. Co., 120 Tex. 436, 38 S.W.(2d) 1009; National Fire Ins. Co. of Hart- 
ford v. Carter (Tex. Com. App.) 257 S. W. 531; Fireman’s Fund Ins. Co. v. 
Wilson (Tex. Com. App.) 284 S W. 920; St. Paul Fire & Marine Ins. Co. v. 
Culwell (Tex. Com. App.) 62 S.W.(2d) 100; Springfield Fire & Marine Ins. Co. 
y. Whatley (Tex. Civ. App.) 279 S. W. 287; U. S. Fire Ins..Co. v. Farris (Tex. 
Civ. App.) 297 S. W. 575; Fraser v. Rogers (Tex. Civ. App.) 56 S.W.(2d) 911; 
Home Fire & Marine Ins. Co. v. Swanner (Tex. Civ. App.) 57 S.W.(2d) 1130; 
Merchants’ & Bankers’ Fire Underwriters v. Williams (Tex. Civ. App.) 181 S. W. 
859. 

[2] We are of the opinion that the decision of the Court of Civil Appeals in 
permitting recovery under the rule of undisclosed principal necessarily conflicts 
with the decisions above cited. The conclusion of the Court of Civil Appeals is 
that one, who insures in his own name property that he does not own, may recover 
for the loss of the property under the theory that in procuring the insurance he 
acted as agent for the true owner, the undisclosed principal, although the policy 
expressly provides that the entire policy shall be void if the insured is not the 
sole and unconditional owner of the property. Such ruling nullifies a clause of 
the standard fire insurance policy which, as shown by the cases above cited, re- 
peatedly has been held valid and binding. 

[3-5] We of course recognize the general rule that both the agent and the 
other contracting party are bound when a contract is made by an agent for an 
undisclosed principal and that recovery may be had on the contract either by the 
agent or by the other contracting party. See Tinsley v. Dowell, 87 Tex. 23, 26 
S. W. 946; Kempner v. Dillard, 100 Tex. 505, 101 S. W. 437, 123 Am. St. Rep. 
822: 21 R. C. L. pp. 890-898. Such rule, however, is but a rule, and is not to be 
applied in direct contradiction of what the parties have expressly contracted.. In 
the making of any contract respecting property, whether for insurance or for 
some other purpose, the parties may, if they so desire, expressly stipulate that 
the contract shall be of no effect if the property is not solely owned by one of the 
contracting parties. Certainly, the rule as to contracts made for undisclosed 
principals may not be invoked to enforce the contract in the face of such express 
stipulation when it develops that the property was not solely owned by the con- 
tracting party. Such contract contains in effect the solemn agreement of the con- 
tracting party that he is not acting as agent for an undisclosed principal, or that, 
if he is, the contract shall not be binding. 

[6, 7] The rule that one dealing with an agent who acts for an undisclosed 
principal is hound by the contract is not inflexible. It is subject to the exception 
that he is not so bound when the contract involves elements of personal trust 
and confidence. Otherwise the rule that one may determine for himself whom he 
will trust and with whom he will deal would be infracted. 21 R. C. L. p. 899. 
A contract for fire insurance comes within this exception, for as the authorities 
which have been cited hold, it is personal in its nature and the insurer is entitled 
to know whose property he is insuring. 

It is to be noted that there is in this case no waiver of the sole and uncondi- 
tional ownership clause as there was in Franklin Fire Insurance Company v. Britt 
(Tex. Civ. App.) 254 S. W. 215; National Fire Insurance Company of Hartford 
v. Carter (Tex. Com. App.) 257 S. W. 531; and Springfield Fire & Marine Insur- 
ance Company v. Whatley (Tex. Civ. App.) 279 S. W. 287. 

We conclude, therefore, that the judgment of the trial court may not be 

afirmed on the theory that defendant in error in procuring the insurance acted for 
himself and for undisclosed principals. 
_ [8] The trial court concluded that defendant in error was the head of a 
family and that the policy of insurance as written, since it described a part of 
the property insured as “wearing apparel of the said W. W. Shadid and family,” 
covered the wearing apparel of all of the members of the household. 

This conclusion in our opinion is not supported by the facts. 

The word “family” suggests primarily a husband and wife and their children. 
Howard y. Marshall, 48 Tex. 471, 477; Phillips v. Ferguson, 85 Va. 509, 8 S. E. 
241, 1 L. R. A. 837, 17 Am. Rep. 78.. While the term has often been defined 
broadly as “a collective body of persons forming one household under one head 
or manager” (Words and Phrases, First Series, vol. 3, pp. 2673-2690; Second 
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Series, vol. 2, pp. 461-466; Third Series, vol. 3, pp. 534-542; Fourth Series, vol. 2, 
pp. 34-36), the courts of this state in two decisions at least have expressly declined 
to approve that definition. Howard v. Marshall, 48 Tex. 471, 479; Wilson v. State, 
104 Tex. Cr. R. 81, 282 S. W. 589. 

In Whitehead v. Nickelson, 48 Tex. 517, 530, Justice Moore said: “Nor does 
the mere temporary and indefinite union of persons in one household, ‘directing 
their attention to a common object, the promotion of their mutual interest and 
social happiness,’ constitute a family, within the meaning of the Constitution.” 

The language quoted very nearly describes the relation of those who composed 
the household of defendant in error. 

Most of the decisions in Texas on the subject deal with the homestead exemp- 
tion, and they give the term “family” a liberal interpretation in furtherance of 
the generous protection afforded the homestead by the Constitution and laws of 
this state. In determining what constitutes a “family” within the meaning of the 
constitutional exemption of the homestead, the test usually applied is that there 
must be a legal or moral obligation on the head to support the other members and 
a corresponding state of dependence on the part of the other members for their 
support. See Roco v. Green, 50 Tex. 483; L. E. Whitham & Co. v. Briggs’ Estate 
(Tex. Com. App.) 58 S.W.(2d) 49. 

Without determining whether the term “family” as used in the policy of 
insurance should be given a narrower interpretation, we deem it sufficient for the 
disposition of this case to apply the reasonable and liberal test of the homestead 
exemption cases. The test is not met, because, under the facts found by the trial 
court, the half-brother and his family and the two sisters were not dependent 
upon defendant in error. Furthermore, the half-brother was the head of his 
own family, and the legal and moral obligation was upon him to support them. 
He apparently was able to care for himself, and the same is true of the two 
sisters. They worked in the store and earned their food and clothing. While 
the business was in the name of defendant in error, it was conducted by, and for 
the common benefit of, the several members of the household. Under this state 
of facts the brother and the sisters were not defendant in error’s family. 

[9] The intention of defendant in error to insure the wearing apparel of all 
of the members of the household and his assertion of the right to collect for its 
loss do not render the policy void. The policy covered the wearing apparel of 
defendant in error and his family. As defendant in error had no family, no wear- 
ing apparel was insured except that which belonged to him, and it cannot be said 
that the wearing apparel insured was not solely and unconditionally owned by 
the insured. 

We recommend therefore that the judgments of the trial court and the Court 
of Civil Appeals be reformed so as to award to defendant in error but $7.50, the 
amount of the damage done the house, together with interest thereon at 6 per cent. 
per annum from November 26, 1930, that the judgments be affirmed as reformed, 
and that costs in the trial courts be taxed against plaintiff in error and costs in 
the Court of Civil Appeals and in the Supreme Court against defendant in error. 

Cureton, Chief Justice. 

The judgments of the county court and Court of Civil Appeals are both 
— and as reformed are affirmed, as recommended by the Commission ot 
Appeals. 


LONDON & LANCASHIRE INS. CO., Limited v. HIGGINS et al. No. 145] 
Court of Civil Appeals of Texas. Waco. Feb. 1, 1934. 
Rehearing Denied March 15, 1934. 
68 Southwestern Reporter (2d) 1056. 


5. INSURANCE. 

Provision of fire policy requiring unconditional and sole ownership should be 
construed strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 
6. INSURANCE. 

Nothing will be implied in favor of forfeiture of fire policy, but right thereto 
must be clearly given by language used. : 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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7, INSURANCE. | a 

Where insured is unconditional and sole owner of all property covered by fire 
policy except small amount thereof of trivial value, policy is valid and enforce- 
able as to property owned, notwithstanding stipulation requiring unconditional and 
sole ownership. _ E ‘ : : , , 

Fire policy contained stipulation that entire policy, unless otherwise 
provided by agreement indorsed thereon or added thereto, should be void 

if interest of insured in property was other than unconditional and sole 

ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

10. INSURANCE. ’ . 

In fire insurance agencies where business is transacted by clerks and employees, 
action of such clerks or employees in usual course of business and with approval, 
express or implied, of agent is in legal effect agent’s act. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

11. INSURANCE. yg ; : , 

Where fire insurer’s agency, before issuing policy, had notice to its representa- 
tive that insured property belonged to insured and his wife, stipulation of policy 
requiring sole and unconditional ownership was waived. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

12. INSURANCE. ; : ; ade : 

In action on fire policy, evidence held sufficient to raise issue of waiver of 
strict compliance with provision respecting time and manner of making proofs of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

14. INSURANCE. : : : ' 

Filing of proofs of loss under fire policy is within statute providing that no 
stipulation requiring notice of claim as condition precedent to right to sue is 
valid unless reasonable (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 612[2}.) 

15. INSURANCE. ; 

In absence of insurer’s plea under oath averring insured’s failure to file 
proofs of loss within time stipulated in fire policy, statutory presumption that 
such proofs were filed is conclusive (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

Error from District Court, Brazos County; W. C. Davis, Judge. 

Action by W. E. Higgins against the London & Lancashire Insurance Com- 
pany, Limited, in which Mrs. Gladys Hardy Matthews, joined pro forma by her 
husband, F. H. Matthews, intervened. Judgment for plaintiff, and defendant 
brings error. 

Affirmed. 

Bryan & Bryan, of Houston, and J. G. Minkert, of Bryan, for plaintiff in 
error. 

Armstrong & Armstroig and Lamar Bethea, all of Bryan, for defendants in 
error, 

GALLAGHER, Chief Justice. 

This suit was instituted by defendant in error, W. E. Higgins, against plain- 
tiff in error, the London & Lancashire Insurance Company, Limited, to recover 
on a fire insurance policy issued to him by said company. Mrs. Gladys Hardy 
Matthews, joined pro forma by her husband, F. H. Matthews, intervened, assert- 
ing an interest in the insured property and asking that a proportionate part of 
any recovery be awarded to her by the court. The parties will be designated as 
in the court below. 

Defendant company issued to plaintiff a policy insuring him against loss or 
damage by fire on certain skating rink equipment in the sum of $600. Said equip- 
ment was more particularly described in such policy as consisting of roller skates, 
extra wheels and straps, piano, stools, tools, and signs belonging to the assured, 
and all other fixtures usual in such business. The property insured was totally 






























































































































































































































-536 The Insurance Law Journal, Vol. 83 {Aug., 1934 











destroyed by fire. Plaintiff alleged that the value thereof exceeded the amount 
of the policy and prayed for recovery in the sum of $600 as stipulated therein, 

The case was tried by the court without the aid of a jury and judgment ren- 
dered in favor of plaintiff against defendant for the sum of $600, with legal interest 
from the date thereof. Judgment was also rendered that intervener take nothing 
by her suit. No findings of fact by the court were recited in the judgment, 
nor were any such findings separately filed. 

Opinion. 

Defendant presents assignments of error in which it strenuously contends 
that the testimony showed conclusively that plaintiff was not the unconditional 
and sole owner of the insured property, and that the lack of such ownership 
constituted a breach of a contractual warranty contained in the policy and 
rendered the same void. Said policy provided, in substance, that the same 
should be void if the interest of the insured in the property covered thereby 
should be other than unconditional and sole ownership. Plaintiff testified that 
his wife, Mrs. Higgins, and her sister, Mrs. Hardy, owned a tract of land; that 
they erected thereon a building for use as a skating rink; and that they agreed 
with the contractors erecting the same that they would pay therefor out of the 
proceeds arising from the operation of such rink. He further testified that he 
bought the skates and other equipment used in operating the rink and covered 
by the policy sued upon and furnished the money to pay therefor; that he did 
so in pursuance of an agreement between Mrs. Hardy, his wife, and himself that 
he should purchase and own such equipment but that the same should be used 
in operating the rink. He testified that it was further agreed that the proceeds 
arising from such operation should be applied to the discharge of the indebted- 
ness incurred in erecting the building; that after such indebtedness was fully 
discharged, such proceeds should be paid him for such equipment; and that the 
same should be his property until he was paid therefor. He testified on cross- 
examination that the first order for skates and accessories was sent to a dealer 
in Chicago by his wife, together with an initial cash payment furnished by him; 
that the skates were shipped “collect”; and that although the same were con- 
signed to his wife and her sister, Mrs. Hardy, he paid or furnished the money 
to pay the remainder due thereon. He also testified that a counter and a few 
chairs and stools were the separate property of his wife, having been owned by 
her before her marriage to him. These articles were of small value and imma- 
terial as affecting the aniount of the recovery herein. He also testified that 
he afterwards purchased a piano and additional skates, paid or promised to pay 
therefor, and furnished them for use in the operation of: the rink. He testified 
affirmatively that he never sold the equipment purchased by him to Mrs. Hardy 
and that she had no interest therein. Mrs. Hardy subsequently married F. H. 
Matthews, and she is the intervener in this cause. The operation of the rink 
was suspended prior to the issuance of the policy sued on. The cost of con- 
structing the building was never fully paid and nothing was ever paid to plain- 
tiff for the equipment claimed by him. There was testimony that the value otf 
the property covered by the policy and destroyed by fire exceeded the amount 
thereof by approximately $250. 

[1-7] The finding of the court in favor of plaintiff was general. Every 
issuable fact must therefore be considered found in plaintiff’s favor if there 1s 
any evidence to support such finding. In passing upon the sufficiency of the 
evidence to sustain such finding, we must view the same in the light most 
favorable to plaintiff's contention, disregarding all evidence to the contrary. The 
rule so announced applies to the consideration of the testimony of appellee in 
his own behalf, and any vagueness or inconsistency therein or any conflict with 
the testimony of other witnesses merely raised questions of fact to be determined 
by the trial court. Hines v. Kansas City Life Ins. Co. (Tex. Civ. App.) 260 5. 
W. 688, 690, pars. 2 and 3, and authorities there cited; Williams & Chastain v. 
Laird (Tex. Civ. App.) 32 S.W.(2d) 502, 505, pars. 1 and 2 (writ refused), and 
authorities there cited. Under the authorities cited above, the trial court must 
be deemed to have found that plaintiff was the unconditional and sole owner 
of all the property covered by the policy and destroyed by the fire except the 
counter and a few chairs and stools as above recited. The testimony shows that 
the aggregate value of said excepted articles was approximately $36 and that 
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the value of the other property destroyed exceeded the amount of the policy 
by more than $250. Appellant testified, in substance, that he included the items 
aforesaid in his claim and proof of loss under the belief that he had a legal right 
to carry insurance on his wife’s property and recover for the loss thereof. The 
ourpose of the provision of the policy under consideration was to protect defend- 
ant from liability on a risk which it might not have been willing to take. It 
should be construed strictly against the defendant so as to prevent a forefeiture 
on purely technical grounds not clearly within the language of the policy nor 
within the contemplation of the parties at the time. The stipulation relied on 
is that the “entire policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void * * * if the interest of the insured in the 
property be other than unconditional and sole ownership.” Defendant insists 
that this stipulation should be construed as though it provided for an avoidance 
f the entire policy in event the interest of the insured in the property, or any 
part thereof, should be other than unconditional and sole ownership. Nothing 
will be implied in favor of a forfeture, but the right thereto must be clearly 
given by the language used by the parties. Bills v. Hibernia Ins. Co., 87 Tex. 
347, 552, 29 S. W. 1063, 29 L. R. A. 706, 47 Am. St. Rep. 121. The courts in this 
state hold that where the insured is the unconditional and sole owner of all the 
property covered by the policy except a small amount thereof, the value of 
which is trivial and wholly immaterial in determining the amount of recovery, 
the policy is valid and enforceable as to the value of the property actually 
owned, notwithstanding such stipulation. Niagara Fire Ins. Co. v. Pool (Tex. 
Civ. App.) 31 S.W.(2d) 850, 852, pars. 4 to 6, inclusive (writ dismissed); Mecca 
Fire Ins. Co. v. Wilderspin (Tex. Civ. App.) 118 S. W. 1131, 1132, and authorities 
there cited; North British & Mercantile Ins. Co. v. Freeman (Tex. Civ. App.) 
33 S. W. 1091, 1092, and authorities there cited; Delaware Ins. Co. v. Harris, 26 
Tex. Civ. App. 537, 64 S. W. 867, 872 (second column); German Ins. Co. v. 
Luckett, 12 Tex. Civ. App. 139, 34 S. W. 173, 175 (top second column); Georgia 
tiome Ins. Co. v. Brady (Tex. Civ. App.) 41 S. W. 513, 516; Phoenix Ins. Co. v. 
Lorenz (Ind. App.) 29 N. E. 604. 


[8-11] The policy sued on was issued by the Maloney Insurance Agency, 
apparently a partnership, and their authority to issue the same is not questioned 
der oye > 3 eS > amt 2} . nite Tes eG 4 
“rior to the issuance thereof said agency had used or employed one Cox to aid 


them in procuring business. Mr. Maloney, the senior member of the firm, tes- 
tified, in substance, that he knew that this property had been insured in another 
agency and that for some reason the policy had been permitted to expire; that 
he requested said Cox to see plaintiff and find out what he had to insure, and 
report back to him; and that he told Cox in that connection that he would 
write a policy on the property if as much as 50 per cent. of the premium were 
paid. Cox entered into negotiations with plaintiff for a policy on said property. 
Plaintiff testified that he told him in that connection in general terms his relation 
to the property, and also informed him that the same belonged to him and his 
wite. No written application for a policy was made or required. Cox reported 
the result of his negotiations with’ plaintiff back to Mr. Maloney, and he issued 
the policy for the defendant and delivered the same to Cox, who in turn 
delivered it to plaintiff and collected the premium, or a part thereof. Under the 
authorities above cited, the trial court must be deemed to have construed these 
circumstances in the light most favorable to plaintiff and to have held that notice 
of the actual facts affecting the title to the property insured had been given to 
a representative of the agency prior to the issuance of the policy. The policy 
sued on was issued and delivered prior to the effective date of chapter 96, 
General Laws 42d Legislature, Regular Session (Vernon’s Ann. Civ. St. art. 
Wa). The testimony above quoted shows affirmatively that Cox, in the matter 
1 soliciting and negotiating this contract of insurance, was acting at the special 
nstance and request of defendant’s agency and in the furtherance of its busi- 
ness. We may safely assert as a matter of common knowledge that a large 
part of the actual business of many inurance agencies was then and is now 
transacted by clerks and other employees. The authorities in this state hold 
hat im agencies so conducted, the action of such clerks or employees in the 
usual course of the business of the agency and with the approval, express or 
implied, of the regularly constituted agent, is in legal effect the act of the 
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agent himself. Phoenix Ins. Co. v. Ward, 7 Tex. Civ. App. 13, 26 S. W. 763. 
764 (writ refused), and authorities there cited; Connecticut Fire Ins. Co. y. 
Fields (Tex. Civ. App.) 236 S. W. 790, 793, par. 4; Austin Fire Ins. Co. v. Brown 
(Tex. Civ. App.) 160 S. W. 973, 974, par. 3; Hartford Fire Ins. Co. v. Josey, 6 
jex. Civ. App. 290, 25 S. W. 685, par. 2; German Ins. Co. v. Everett (Tex. Ciy 
App.) 36 S. W. 125, 127 (1st column); Camden Fire Ins. Ass’n v. Wandell (Tex 
Civ. App.) 195 S. W. 289, 290, par. 1, and authorities there cited. The rule is stated 
in 26 C. J. p. 42, § 31, as follows: “And a person empowered by an authorized 
agent to represent him in negotiations for insurance has the same power to bind 
insurer as has the agent.” See, also, Southern Mut. Fire Ins. Co. v. Mazoch 
Bros. (Tex. Civ. App.) 291 S. W. 257, 258, 259, pars. 1 and 2 (writ dismissed): 
Zurich General Accident & Liability Ins. Co. v. Fort Worth Laundry Co. (Tex 
Civ. App.) 58 S.W.(2d) 1058, 1060, pars. 2 and 3, and authorities there cited: 
Universal Automobile Ins. Co. y. Hallinan (Tex. Civ. App.) 54 S.W.(2d) 199, 200 
par. 1; American National Ins. Co. v. Park (Tex. Civ. App.) 55 S.W.(2d) 1088, 
1091, par. 5; Royal Indemnity Co. v. Hook, 155 Va. 956, 157 S. E. 414, 417, par. 5, 
and authorities there cited; Pennsylvania Company v. Home Life Ins. Co. of 
America, 295 Pa. 286, 145 A. 286, 287, par. 3; 5 Cooley’s Briefs on Insurance, 
pp. 4049 et seq.; 32 C. J. p. 1068, § 146. Under the authorities above cited and 
the implied findings of the court, appellant’s agency, at or prior to the issuance 
of the policy, had notice of the facts affecting the title to the property insured 
and the stipulation relied on was waived. Appellant’s group of assignments here 
considered are all overruled. 


[12-15] Defendant presents assignments in which it contends that plaintiff failed 
to furnish proof of loss in conformity with the requirements of the policy, and 
that such failure was a breach of the conditions thereof and barred a recovery 
herein. Said policy provided that in event the property covered thereby should be 
injured or damaged by fire, plaintiff should make a complete inventory of the 
personal property affected, stating the quantity and cost of each article and the 
amount claimed therefor, and should, within ninety-one days after the fire, render 
to it a statement signed and sworn to by him, disclosing his knowledge and belief 
as to time and origin of the fire, his interest in the property, the interests of all 
others therein, if any, the cash value of each item thereof, and the amount of loss 
thereon. Other requirements of the policy in this connection are immaterial here. 
Said policy further provided that no action thereon should be sustained in any 
court until after full compliance by the insured with all the requirements thereof. 
The testimony showed that plaintiff, immediately after the fire, applied to the 
agency which issued said policy for instructions with reference to what he was 
required to do; that Mr. Maloney told him, in substance, to bring an itemized state- 
ment of all the property destroyed: that he did so and turned the same over to 
him; that Mr. Maloney told him that an adjuster would call in a few days to see 
him about his loss and that nothing else was required at that time. Said itemized 
statement of the property lost gave the value of each item thereof. The same was 
forwarded by the agency to defendant and retained by it. The items and values 
listed therein were identical with those listed in the formal proofs of loss subse- 
quently filed. No objection to the sufficiency thereof was made until after the expira- 
tion of the period limited for filing proofs of loss. Shortly after such statement was 
furnished, an adjuster acting for defendant came and examined into the circum- 
stances of the fire, but he did not in any way communicate with plaintiff with reter- 
ence thereto. Plaintiff testified that he called at the agency and inquired about 
his claim repeatedly, and each time was advised that the adjuster had not come 
and that nothing further was required of him until about ninety days after the 
fire, when the suggestion was made that he consult an attorney. Some considerable 
time thereafter a more formal proof of loss was made by plaintiff, delivered to the 
agency, and by it forwarded to defendant. The same was retained by defendant 
and plaintiff was never advised of any objection thereto. The testimony above 
recited, together with other facts and circumstances in evidence in that connection 
was sufficient to raise an issue of waiver of strict compliance with the provision o! 
the policy here under consideration. Chicago Fire & Marine Ins. Co. v. Herring 
(Tex. Civ. App.) 54 S.W.(2d) 236; Federal Surety Co. v. Smith (Tex. Com. 
App.) 41 S.W.(2d) 210, 213, par. 10; Merchants Insurance Co. v. Reichman (Tex 
Civ. App.) 40 S. W. 831, 832; German Insurance Co. v. Norris, 11 Tex. Civ. App 
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250, 32 S. W. 727, 729; Fireman’s Fund Ins. Co. v. Galloway (Tex. Civ. App.) 281 

283, 285, par. 5; Franklin Fire Ins. Co. v. Britt (Tex. Civ. App.) 254 S. W. 
215, 217, par. 2: Burlington Ins. Co. v. Toby, 10 Tex. Civ. App. 425, 30 S. W. 
1111, 1112, 1113; Continental Insurance Co. v. Nabors (Tex. Civ. App.) 6 S.W. 
(2d) 151, 155, pars. 7 to 9, inclusive. The judgment rendered implies a finding by 
the trial court of such waiver. However, under the authorities, the sufficiency of 
the evidence to support a finding of waiver is immatedial. Our Supreme Court 
has held that the filing of proof of loss under a policy of insurance is within the 
provisions of article 5546 of our Revised Statutes. American Surety Company v. 
Blaine, 115 Tex. 147, 277 S. W. 619. Said article provides, in substance, that no 
stipulation in a contract requiring notice of a claim for damages as a condition pre- 
cedent to the right to sue thereon shall ever be valid, unless such stipulation is 
reasonable, and that any stipulation requiring such notice in a less period than 
ninety days shall be void. Said article further provides in that connection that in 
any suit brought on such a claim it shall be presumed that notice has been given, 
unless want of notice is especially pleaded under oath. Defendant pleaded that 
plaintiff failed to file proofs of loss within the time stipulated in the policy, but 
such pleading was not verified. There was, moreover, neither allegation nor proof 
that the period of ninety-one days stipulated in the policy was a reasonable time 
in which to require the filing of such proofs. The Court of Civil Appeals for the 
Fifth District, in an elaborate opinion by Mr. Justice Looney, held that it developed 
upon the insurance company seeking to avoid liability on account of failure to file 
proofs of loss, to allege and prove that the period of ninety-one days stipulated in 
the policy under consideration in that case was a reasonable one, and further held 
that absent a plea under oath averring such failure, the statutory presumption that 
such proofs had been filed was conclusive. Francis v. International Travelers’ 
Ass'n (Tex. Civ. App.) 260 S. W. 938, 947, pars. 11 and 12. The Supreme Court 
granted a writ of error in that case, and after extensive consideration of the 
issues involved, affirmed the judgment of the Court of Civil Appeals and especially 
approved all its holdings in the case. International Travelers’ Ass’n v. Francis, 
119 Tex. 1, 14, 23 S.W.(2d) 282, 287. See, also, International Travelers’ Ass'n v. 
Grifing (Tex. Civ. App.) 264 S. W. 263, 264, par. 2, and authorities there cited 
(writ dismissed) ; American Indemnity Co. v. Mexia Independent School Dist. 
(Tex. Civ. App.) 47 S.W.(2d) 682, 684, par. 4, and authorities there cited. The 
group of assignments here under consideration are overruled. 

[16-18] Defendant presents assignments in which it contends the court erred 
in permitting plaintiff and his wife to testify that certain articles destroyed by fire 
had no market value at that time and place, and that certain other articles so 
destroved had a market value and the amount thereof. Defendant objected to all 
such testimony on the ground that neither of said witnesses was shown to be 
qualified to testify to such facts. Plaintiff testified, in substance, that he lived at 
or near the burned rink; that he purchased or participated in purchasing practically 
all the equipment involved; that some of it was new and some secondhand: that he 
at that time and thereafter investigated the market value of such equipment and 
that he knew what articles of such equipment had a market value at the time 
of the fire and the value of the same; that he also knew what articles did not have 
a market value, the condition of the same, and the reasonable cash value thereof. 
The testimony of Mrs. Higgins with reference to her knowledge of market value 
and reasonable actual values was substantially the same as her husband’s. The 
Original cost of practically all the equipment was stated, the length of time the 
same had been used, and its condition at the time of the fire, as circumstances 
tending to show the actual value thereof. Defendant’s exceptions were preserved 
only in the transcript of the testimony. They were in the main general and continu- 
ous, without repetition or special application to the testimony concerning any parti- 
cular article. A similar issue with reference to the qualification of a witness to 
testity to the value of secondhand property was considered by this court in Gen- 
eral Motors Acceptance Corporation v. Killingsworth, 54 S. W. (2d) 266, 269 et 
seq. Par. 6 to 8 inclusive. We quote therefrom as follows: “There is no inflexible 
tule prescribing the exact amount of information concerning sales of similar prop- 
érty in the market in question whch must be possessed by a witness before he will 
be held competent to testify to his opinion or estimate of the market value of the 


Property under consideration. The qualification of a witness testifying to the 
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market value of property is primarily a question for the trial court, and his ruling 
thereon will not be revivsed unless it appears that the same was clearly wrong, 
The issue here under consideration is fully discussed in the case of Rogers & 
Adams v. Lancaster (Tex. Com. App.) 248 S. W. 660, 661, et seq., pars. 1 to 3, to 
which and the authorities there cited reference is here made. See also, Ross y, 
Wilkerson (Tex. Civ. App.) 277 S. W. 425, 426, par. 2; H. & T. C. R. Co. vy. 
Clement Grain Co. [Tex. Civ. App.] 10 S.W.(2d) 400, 402 et seq.; Merchants’ 
Cotton Oil Co. v. Acme Gin Co., (Tex. Civ. App) 284 S. W. 680, par. 3; Inter- 
national-Great Northern R. Co. v. Motley (Tex. Civ. App.) 18 S.W.(2d) 782 
784, pars. 6 and 7; North River Insurance Co. v. Rippy (Tex. Civ. App.) 23 S. W. 
(2d) 853, 857, par. 7 and 8; St. Mary’s Oil Engine Co. v. Allen Morrow Company 
(Tex. Civ. App.) 20 S.W.(2d) 266, 268, pars. 4 and 5; Sparrow v. Tillman (Tex. 
Civ. App.) 283 S. W. 877, 878, pars. 2 and 3; Northern Tex. Traction Com- 
pany v. Armour & Co., (Tex. Civ. App.) 290 S. W. 544, 547, par. 3. * ** 
Testimony with reference to market value, especially of secondhand goods, is 
ordinarily at least a mere matter of estimate or opinion. G. C. & S. F. Ry. Co. v. 
Harrell (Tex. Civ. App.) 270 S. W. 187, 188, par. 4; AEtna Insurance Co. v. Mills, 
176 Ark. 684, 3 S. W.(2d) 990, 100 par. 5. The weight of opinion evidence as 
to the value of personal property is for the court or jury trying the case. Rogers 
& Adams v. Lancaster, supra; McElrath v. Dixon (Tex. Civ. App.) 49 S. W 
(2d) 995, 997 par. 11; Wagner & Chisholm v. Durham (Tex. Civ. App.) 246 S. 
W. 1044, 1046, pars. 4 and 5.” The reasonable cash value of those articles which 
had no market value was to be ascertained from the circumstances of the case, 
and a wide latitude in the evidence was permissible to enable the jury to intelli- 
gently determine such value. In general, any facts could be shown which would 
naturally affect the minds of the parties buying and selling in determining the price 
to be asked or be given, including the cost of the property, its utility and. use, 17 
Tex. Jur. p. 438 et seq. §§ 162 and 163. The court did not abuse his discretion 
in permitting the witnesses to testify with reference to market value and reason- 
able cash value of the articles of equipment destroyed by the fire and defendant's 
assignments complaining of such action are overruled. 

[19] Appellee Mrs. Gladys Hardy Matthews has filed a brief herein, the major 
portion of which is devoted to sustaining the action of the trial court in rendering 
judgment against defendant. She, however, in conclusion prays for reformation 
of the judgment so as to require that one-half of the recovery be paid to her. 
Intervener did not file any assignment of error in the trial court. Neither is any 
assignment contained in her brief herein. We are,‘in the absence of an assignment, 
without jurisdiction to consider her complaint that the entire recovery was awarded 
by the trial court to the plaintiff. Clonts v. Johnson, 116 Tex. 489, 294 S. W. 
844, 846, par. 3; Farmers’ Nat. Bk. v. Dublin Nat. Bank (Tex. Civ. App.) 55 5. 
W. (2d) 567, 572, par. 13 and authorities there cited. 

The judgment of the trial court is affirmed. 


ANDERSON v. INDIANA LIBERTY MUT. INS. CO. 
Supreme Court of Wisconsin. March 6, 1934. 
253 Northwestern Reporter 405. 
INSURANCE. 

Where insured had no knowledge of limitations on agent’s authority, coztract 
of fire insurance on truck and feedmill executed by collecting and soliciting agent 
to take effect immediately held binding on insurer (St. 1931, § 209.05). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from a judgment of the County Court of Polk County; Carl M. 
Lynn, County Judge. 

Action by Arnie Anderson against the Indiana Liberty Mutual Insurance 
Company. From a judgment in favor of the plaintiff, the defendant appeals.—[By 
Editorial Staff.] 

Judgment affirmed. 

This was an action by plaintiff, Arnie Anderson, against the Indiana Liberty 
Mutual Insurance Company, defendant, commenced on April 20, 1932, to recover 
for a fire loss upon an alleged policy of insurance. Upon motion of defendant, 
H. W. Webster, its agent, who negotiated the contract, was made a party defend- 
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ant. The case was tried to the court and a jury, and a special verdict rendered. 
ludgment was entered on November 9, 1932, for plaintiff upon the verdict. 
Defendant insurance company (hereafter called defendant) appeals. 

Such facts as are essential to an understanding of the issues will be stated 
in the opinion. 

Farr & MacLeod, of Eau Claire, for appellant. 

W. T. Doar, of New Richmond, for respondent. 

WICKHEM, Justice. 

The question here relates to the validity of a contract of insurance consum- 
mated by an agent of defendant with plaintiff. Plaintiff was the owner of a 
truck and feedmill. H. W. Webster resided in Amery and did a_ general 
jasurance business, representing several companies, including defendant. His con- 
tract as agent for defendant authorized him to solicit applications for insurance 
and to collect premiums on business insured. The contract provided that Webster 
should not have power, on behalf of the company, to make, alter, or discharge 
any contract or incur any debt or liability against the company. 

’ Prior to November 24, 1931, plaintiff made inquiries of Webster as to the 
cost of insuring his feedmill and truck, and on November 24, 1931, instructed 
Webster to insure them. Webster thereupor made out an application to defendant 
for a policy covering the truck to the extent of $75, and the mill to the extent 
of $1,500. He signed plaintiff's name to the application, and a policy was issued 
by defendant. On December 21, 1931, an indorsement was attached to the policy 
reciting that, “in consideration of the return premium of $24, it is hereby agreed 
aid understood that the fire and tornado coverage is cancelled from this policy.” 
This indorsement was put on at plaintiff's request. On December 31, 1931, a 
second indorsement was attached to the policy providing that, “in consideration 
of the additional premium of $1.08, it is hereby agreed and understood that the 
policy is extended to cover fire and tornado on the above described truck.” On 
January 19, 1932, Anderson asked defendant Webster to write $1,500 fire and 
tornado insurance on the mill, and paid Webster $10 at that time. Webster gave 
plaintiff a memorandum which reads as follows: 

“Amery, Wis. Jan. 6, 1932. 

“Mr. Arnie Anderson, Deronda, Wis. 

In Account With 

Webster Insurance Agency 

H. W. Webster 
Amery Phone 80-2 Wisconsin. 
Nov. 24-31 Indiana Liberty $19.58 

\LHIL 147-P] & Pd & $75.00 Fire & Tornado on truck. 
Jan. 10-32 By Cash $10.00 
Paid 
H W W 

“Jan. 19-1932. It is understood that Fire Insurance in the amount of fifteen 

hundred dollars is accepted on the Gehl Feed mounted on Ford truck. 
“H. W. Webster, Agent. 
“Indiana Liberty Mutual Ins. Co.” 

At the time of delivering this memorandum Webster stated that the insur- 
auce would take effect at once. A fire occurred on January 20, 1932, and partially 
destroyed the mill and truck. The jury found that at the time of issuing the 
memorandum Webster was authorized to write fire insurance for defendant; 
that he was not acting as agent of plaintiff to procure the insurance in question; 
that the policy of November 24, 1931, was delivered to plaintiff; that defendant, 
cn December 31, 1931, agreed to insure plaintiff's truck and feedmill against loss 
by fire; that defendant agreed with plaintiff to be bound by any acts of defendant 
Webster relative to insurance on the truck and mill after the fire coverage had 
een canceled prior to December 31, 1931; that defendant received money for 
fire coverage on plaintiff's truck and mill after the fire coverage had been can- 
celed prior to December 31, 1931; that defendant Webster agreed with plaintiff 
that defendant company should be bound for fire coverage on the truck and mill 


atter the cancellation heretofore referred to; and that Webster received money 
trom plaintiff for fire coverage at this time. 
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Upon these facts defendant contends that Webster, being merely a soliciting 
agent, had no authority to conclude an oral or otherwise informal contract of 
insurance with plaintiff, and that the case is ruled by Chamberlain v. Prudential 
Ins. Co. of America, 109 Wis. 4, 85 N. W. 128, 83 Am. St. Rep. 851; Sachs y, 
North American Life Ins. Co., 201 Wis. 537, 230 N. W. 612; and Kauphusman y 
Home Mut. Hail-Tornado Ins. Co., 203 Wis. 184, 233 N. W. 85. There is a 
material distinction between these cases and the case at bar. In each of the 
cases relied upon by defendant, a soliciting agent, in contravention of the terms 
of an application, signed by plaintiff, agreed orally to give immediate coverage 
to the insured. It was held that such an agent had no power to waive the terms 
of the written application and to conclude an oral contract of insurance with 
plaintiff. In this case no such circumstance appears. The evidence supports the 
finding, and in fact it is not contested, that Webster was an agent of defendant. 
Plaintiff signed no application for insurance, nor did he have brought home to 
him in any manner the limitation upon Webster’s authority imposed by the contract 
of agency. In fact, the original insurance, as well as two important modifications 
of it, one of them involving the return of a substantial premium, had been 
effectively accomplished by oral negotiations between plaintiff and Webster. In 
Stehlick v. Milwaukee Mechanics’ Ins. Co., 87 Wis. 322, 58 N. W. 379, it was 
said: “Under section 1977, R. S. (now 209.05), a solicitor of insurance is an 
agent of his company ‘to all intents and purposes,’ and as such may bind the 
company by an agreement to insure, in the absence of notice to the insured of 
any limitation of his authority.” 

The rule of this case is applicable to the facts here presented, and compels 
an affirmance of the judgment. 

Judgment affirmed. 

Owen, J., took no part. 








1934 


jiciting 
act of 
dential 
chs y. 
nan y 
2 is a 
o£ the 
terms 
verage 
terms 
» with 
ts the 
nidant. 
me to 
yntract 
cations 
| been 
ar. In 
it was 
is an 
id the 


red of 


»mpels 


Mar.| O'Donnell et al. v. Marine Transit Corporation et al. 543 


MARINE 
O'DONNELL et al. v. MARINE TRANSIT CORPORATION et al. 
Court of Appeals of New York. March 23, 1934. 
190 Northeastern Reporter 165. 
|. INSURANCE. 


Policy limiting insurer’s liability for loss of cargo to deficiency in amount of 
any prior insurance held ineffective as to owners of tug towing insured barges, 
where loss was fully paid by prior insurer of tug’s liability. 

(For other cases, see Insurance, Dec. Dig. § 479.) 

2. INSURANCE. 

Tug owners, paying judgment for value of destroyed cargo with proceeds of 
insurance policy covering tug’s liabilities, held not entitled to recover sum paid 
their attorney from company issuing carrier’s liability policy to barge owner. 

(For other cases, see Insurance, Dec. Dig. § 488.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Louis O’Donnell and others, co-partners, doing business under the 
firm name and style of the O’Donnell Towing & Transportation Company, against 
the Marine Transit Corporation and the Globe & Rutgers Fire Insurance Com- 
pany. From a judgment of the Appellate Division (240 App. Div. 840, 266 
N. Y. S. 982), affirming, with one justice dissenting, a judgment of the Trial 
Term for plaintiffs (146 Misc. 502, 261 N. Y. S. 588), plaintiffs and defendant 
insurance company appeal. 

Judgments reversed, and complaint dismissed. 

Jay Leo Rothschild, William F. Purdy, Louis Rivkin, and John E. Purdy, all 
of New York City, for plaintiffs, appellants and respondents. 

Loring R. Lecraw, of New York City, for defendant, respondent, and 
appellant. 

Pounp, Chief Judge. 

This is an action on a policy of marine insurance. The policy consists of a 
printed form with a rider composed of three typewritten pages, containing 
twenty-six paragraphs. It is provided that “the terms and conditions of this 
form [the typewritten rider] are to be regarded as substituted for those of the 
policy to which they are attached, when they conflict.” This raises the questions: 
(a) Was there a contract of insurance between the plaintiffs and the insurance 
company; (b) if so, what was that contract? “The difficulty in answering * * * 
arises out of the practice of annexing to the standard form of marine insurance 
policy a rider * * * to and about which the printed clauses in the standard form 
have little or no application.” Atlantic Basin Iron Works v. American Ins. Co., 
250 N. Y. 322, 325, 165 N. E. 463, 464. 

A brief history of the transactions between the parties will be helpful. 

The plaintiffs are copartners engeged in business as operators of tugs and 
barges, conducting their business under the name and style of O’Donnell Towing 
« Transportation Company, and were owners of the tug Hugh O’Donnell. The 
defendant Globe & Rutgers Fire Insurance Company is a domestic insurance 
corporation. ‘ 

_ Marine Transit Corporation at all material times was engaged in the business 
ot transporting grain and other cargo by water in barges owned or chartered by 
it, which barges, being without motive power, were towed by tugs. In October, 
1925, Marine Transit Corporation had contracted to transport a cargo of grain 
trom Buffalo. It had the necessary barges, but required a tug for towing. 

_Accordingly Marine Transit Corporation entered into an agreement with the 
plaintiffs by which the latter were to furnish the tug O’Donnell to tow the barges, 
it being agreed that the profits of the venture were to be equally divided between 
Marine Transit Corporation and plaintiffs, and that the former was to insure the 
cargo with carrier’s liability insurance, to cover the interests of plaintiffs and 
itself in the cargo, and the legal liability of each of them, with respect thereto, 
the cost of the insurance to be borne equally by Marine Transit Corporation and 
the plaintiffs. 

Prior to this time and in June, 1925, the defendant Globe & Rutgers Fire 
Insurance Company had issued to Marine Transit Corporation the policy in suit. 
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In November, 1925, barges of Marine Transit Corporation laden with cargo, 
and in tow of the tug Hugh O’Donnell, left Buffalo for New York. The trial 
court found: “Before completion of the voyage of carriage, a loss was occasioned, 
so that the cargo on two of the barges was destroyed” (or damaged). 

The trial court has found that thereafter the owner of the cargo which was 
destroyed—the Spencer Kellogg Company—commenced an action against the 
plaintiffs in the United States District Court for the Southern District of New 
York to recover the value of the cargo so destroyed by reason of plaintiffs’ 
legal liability. Such action resulted in a judgment in favor of the plaintiffs 
therein in the sum of $38,878. 

The judgment was paid by plaintiffs with money obtained from United States 
Merchants’ & Shippers’ Insurance Company, which in May, 1925, had issued a 
policy of insurance to plaintiffs covering any payments in discharge of certain 
habilities arising from the operation of the tug Hugh O’Donnell. 

Judgement herein was entered for the plaintiffs. On appeal the judgment 
was affirmed by the Appellate Division, Second Department, one justice dissenting. 

It is the contention of the appellant insurance company that, as a matter of 
law, the plaintiffs were not insured by the policy, or that if insured the provisions 
of the policy prevent any recovery in the action. 

We may assume, without deciding, that the policy in suit, covering Marine 
Transit Company, “on account of whom it may concern,” covers and was intended 
to cover the plaintiffs. 

In Duncan y. China Mutual Ins. Co., 129 N. Y. 237, 244, 29 N. E. 76, 77, this 
court said: “The technical phrase, ‘for whom it may concern,’ or any other terms 
of equivalent import * * * will be applied to the interest of the party for whose 
henefit it was intended by the person who procures or orders the insurance. These 
terms will not carry the benefit of a policy to a risk or an interest not fairly 
w.thin the contemplation of the parties to the policy.” 

Let us then pass to the nature and amount of the coverage. As the case now 
stands, the Spencer Kellogg judgment against plaintiffs has been paid in full 
by the United States Merchants’ & Shippers’ Insurance Company under its pclicy 
of insurance. 

The printed portion of the policy herein provides: ; ; 

“Marine Transit Corporation on account of whom it may concern in case of 
loss to be paid in funds current in the United States. Does make and cause 
themselves to be insured. 

“* * * if the said assured shall have made any other insurance upon the 
nremises aforesaid prior in day of date to this policy, then the said Insurance 
Company shall be answerable only for so much as the amount: of such prior 
insurance may be deficient towards fully covering the premises hereby assured.” 

The typewritten rider provides: 

“17. It is understood and agreed that the insurance covered hereunder shall 
be binding upon this company regardless of any other insurance which may have 
béen effected on the property by persons other than the assured * * *.” 

“21. This policy covers 100% interest as above, but this company not to be 
liable for more than one hundred thousand ($100,000) dollars, on any one vessel, 
at any one time.” 

“26. The terms and conditions of this form are to be regarded as substituted 
for those of the policy to which they are attached, when they conflict.” 

Appellant insurance company contends that there is no conflict in these 
provisions; that it is subject to no liability because the prior insurance fully 
covered the loss, and the terms and conditions of the rider are to be regarded as 
substituted for those of the printed policy only when such conflict appears. 

[1] The terms of the policy limit the extent of the insurance policy to a 
deficiency where there is prior insurance. By reason of prior insurance, there is 
no deficiency here. When we turn to the rider, we find that: (a) Other insurance 
is permitted: (b) the policy covers 100 per cent. interest as above. This seems 
wholly consistent with the limitation of liability to a deficiency. Once the 
deficiency is established, the policy covers 100 per cent. interest, not 80 per cent. 
nor mere contribution with co-insurers. There are no co-insurers. 

Prior insurance is permitted. Such prior insurance bears the entire loss 
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if it is large enough in amount to cover such loss. The policy in suit did not 
become effective as to plaintiffs because their loss has been paid in full by 
prior insurers. Read as a whole the language of the policy “does not justify 
the court in pushing words out of their setting and relationship to spell out a 
liability.” Atlantic Basin Iron Works v. American Ins. Co., supra, page 330 of 
250 N. Y., 165 N. E. 463, 465. 

[2] So far as the judgment denies recovery to the plaintiffs of the sum of 
$0,100, received by plaintiffs’ attorney in the federal court proceedings, it is 
correct. The demand rests on the assumption that the insurer not only failed 
to pay a just claim but sought to carry on a sham battle through another. The 
policy sued on here is one of indemnity against liability as a common carrier 
or bailee. Counsel fees are no part of such liability. 

Under the circumstance of cross-appeals the reversal should be, without 
costs 

The judgments should be reversed, and the complaint dismissed, without 
costs. 

Crane, Lehman, O’Brien, Hubbs, and Crouch, JJ., concur. 

Kellogg, J., not sitting. 

Judgments reversed, etc. 


GLENMORE SILK CORPORATION v. FIDELITY & GUARANTY 
FIRE CORPORATION. 
Municipal Court of City of New York, Borough of Manhattan, 
Fourth District. April 9, 1934. 
271 New York Supplement 174. 
1. INSURANCE. 

Cases of silk delivered by insured to person falsely representing himself as 
employee of motor transportation company and stolen by such person held not loss 
“in transit,” within transit policy covering loss in shipment by railroad, public 
truckman, motor transportation, or steamers navigating between designated points. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

2. INSURANCE. 

Where transit policy limited coverage to specified forms of shipment, clause 
in policy covering risk of theft meant theft in transit in connection with one of 
particular forms of shipment to which policy was limited, and did not cover loss 
of merchandise through theft by person receiving delivery thereof on false repre- 
sentation that he was employee of motor transportation company. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Action by the Glenmore Silk Corporation against the Fidelity & Guaranty Fire 
Corporation. 

Judgment for defendant. 

Agreed Statement of Facts. 

“It is conceded that the defendant, Fidelity & Guaranty Fire Corporation, 
issued a policy of insurance to the Glenmore Silk Corporation under date of July 
11, 1932, running from June 25, 1932, to June 25, 1933, and that the premiums for 
the above numbered policy of insurance were paid by, plaintiff and that the defend- 
ant or its duly authorized agents received the premiums; that the defendant, by 
the terms of its policy, agreed to make good to the plaintiff any loss or damage 
within the purview of the policy within 30 days after presentation of their accept- 
ance of proof of loss. 

“That on January 27, 1933, the plaintiff delivered to a person purporting to 
represent the defendant impleaded, Pyramid Motor Freight Corporation, the items 
of merchandise referred to in the complaint consisting of two cases of silk for 
transportation and delivery to the consignees in another State; that the consignees 
did not receive the merchandise set forth in the complaint; that the person who 
represented himself to be an employee of the Pyramid Motor Freight Corpora- 
tion was never such an employee, and that he falsely represented himself to be an 
employee of the Pyramid Motor Freight Corporation; that the Pyramid Motor 
Freight Corporation never received the merchandise; that the person who repre- 
sented himself to come from the Pyramid Motor Freight Corporation signed a 
receipt. for the merchandise on a printed form of the Pyramid Motor Freight 
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Corporation, this form having been in the custody of the plaintiff, the information 
appearing on the said receipts having been placed thereon by an employee of the 
plaintiff; that the defendant’s agent was notified of the loss sustained by the plain- 
tiff and within four months thereof, filed proofs of loss.” 

The Pertinent Provisions of the Transit Policy. 

“$3,000.—On goods and merchandise consisting principally of piece goods, lin- 
ings, silks, tailors trimmings and materials and supplies used for their manufacture, 
including hand trucks, their own or held by them in trust or on commission, or on 
consignment, or on which they have made advances, or sold but not delivered, in 
transit at and between points and places in the United States and/or Canada, with- 
out regard as to whether the goods are at the risk of the assured or that of the 
consignee, covering only shipments by Railroad Freight, and/or Railway Express 
and/or Public Truckman and/or Motor Transportation Companies and/or Trucks 
and/or Vehicles owned and/or leased and/or operated by the assured and/or Taxi- 
cabs and/or Handtrucks and/or Steamers navigating between points and/or places 
on the United States Atlantic Coast, United States Gulf Coast and United States 
Inland Waters, including Great Lakes. 

“This policy covers against loss or damage from any external cause, and the 
risks and perils of transportation, except as hereinafter specified, from the time 
the property insured passes into the custody of any licensed common carrier, for 
transportation only by land and/or while on ferries and/or in cars on transfers in 
connection therewith, until delivered by common carrier at destination. This pol- 
icy also covers the risks of theft, pilferage, non-delivery, fresh water damage, 
hook damage and damage caused by contact with oil and/or other cargo, also 
against the risk of loss and/or damage to the property hereby insured directly 
caused by rioters, strikers, or persons taking part in insurrections and/or rebellions 
and/or explosions, also malicious damage.” 

Bregman & Bregman, of New York City (Hyman Bregman, of New 
City, of counsel), for plaintiff. 

Bigham, Englar, Jones & Houston, of New York City (F. Herbert Prem, of 
New York City, of counsel), for defendant. 

GarRsIDE, Justice. 


[1] The court is of the opinion that the goods alleged to have been insured 
herein never were in transit within the meaning of the policy. The policy by its 
express terms covered “only shipments by Railroad Freight, and/or Railway 
Express, and/or Public truckman and/or Motor Transportation Vehicles and/or 
Trucks or Vehicles owned and/or leased and/or operated by the assured; and/or 
Taxicabs and/or hand trucks and/or steamers navigating between points and/or 
places on the United States Atlantic Coast, the United States Gulf Coast and 
United States Inland Waters, including the Grea Lakes.” 

[2] The court finds that there was no such shipment in the case before it. 
In the opinion of the court, the clause with respect to coverage of theft has ref- 
erence to theft “in transit” and in connection with one of the particular forms of 
shipment to which the policy is limited by its terms. 


Any other interpretation would result in changing the character of the insur- 
ance contract intended by the parties. For example, the clause covering risk of 
loss caused by rioters and strikers or persons engaged in insurrection must be 
considered to cover only such loss “in transit”; otherwise an entirely different type 
of insurance protection would result—a protection obviously not intended. 


The insurance contract clearly stated that the coverage was of goods in transit 
by the particular media of transit expressly described therein. The several 
clauses which followed and which described the various kinds of coverage did 
not necessarily have to in each case limit the same by express language to goods 
in transit by the particular media described elsewhere in the policy. That had 
already been clearly done in the claim which constituted the very essence of the 


contract between the parties and which characterized the insurance policy as one 
covering goods in transit. 


The logical result of the interpretation prayed for by plaintiff would make 
the defendant a general insurer of goods while in the possession of plaintiff. It 
would protect the plaintiff against loss by riots in its own place of business, loss 
by. strikes of its own employees, loss by theft of its own employees or officers, 


York 
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explosion on its own premises (except boiler explosion), and even malicious dam- 
age by its own employees or others. Such clearly was not the character of insur- 
ance intended by the parties. 

A reading of the entire contract of insurance establishes clearly that what 
was intended by the parties was protection of the insured property while in transit 
as in the policy provided. The loss in question was clearly not a loss in transit. 
It differed in no respect from a theft of the identical goods from the premises of 
plaintiff by burglars. It was a regrettable loss, but not a loss covered by the terms 
of the contract of insurance. 

Judgment for defendant. 
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ACCIDENT 


MASSACHUSETTS PROTECTIVE ASS’N, Inc. v. JURNEY. No. 4—3268 
Supreme Court of Arkansas. Feb. 12, 1934. 
Rehearing Denied March 12, 1934. 
68 Southwestern Reporter (2d) 455. 
1. INSURANCE. 

Insurer’s denial of insured’s right to further disability benefits eld not re- 
pudiation of insurance contract entitling insured to recover present value of 
tuture disability installments. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

2. INSURANCE. 

Continuous disability rider entitling insured, where disability “continues” be- 
yond 60 weeks for which policy proper allowed disability benefits, to weekly in- 
demnity so long as he thereafter lives and is “continuously” disabled, held not 
to entitle insured, after he had received 60 weeks’ disability benefits and period 
of good health intervened, to benefits for disabilities subsequently arising. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from Circuit Court, Pope County; A. B. Priddy, Judge. 

Suit by Laurence L. Jurney against the Massachusetts Protective Associa- 
tion, Inc. Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 

On the 15th day of February, 1924 the association issued to the plaintiff, 
appellee, a certain policy of insurance indemnifying him against total disability 
due to accident or disease in the sum of $25 per week for the aggregate period of 
60 weeks. 

There was attached to the policy what is known as a continuous disability 
rider, which reads: . 
“Continuous Disability Rider. 

“If total disability arising thereunder prior to the insured’s sixtieth birth- 
day continues beyond the sixty weeks described in Clause G of the attached 
policy, the weekly indemnity provided by said policy shall continue to be payable 
to the insured so long as he thereafter lives and is continuously totally disabled 
by accident or similarly disabled and necessarily confined within the house by dis- 
ease, in either case under the regular care of a licensed physician. Total disability 
due to tuberculosis, paralysis, blindness, insanity, paresis, cancer, locomotor ataxia 
shall, however, be construed as confining sickness hereunder irrespective of whether 
or not the insured be strictly confined within the house. 

“In all other respects the terms, provisions and conditions of said policy remain 
the same. 

“Attached to and forming a part of Policy No. 305233 in The Massachusetts 


Protective Association, Incorporated, of Worcester, Massachusetts, and dated this 
fifteenth day of February, 1924.” 


Clause G of the policy reads as follows: “The weekly indemnities provided 
by this policy, collectively, shall not cover periods of disability exceeding sixty 
(60) weeks in the aggregate. Thereafter the insured may at his option continue 
the policy for its death and dismemberment benefits at one-third the then premium 
paid for any unexpired period hereunder. The term ‘total disability,” whenever 
used in this policy, shall mean inability to engage in any gainful occupation.” 

The continuous benefit rider called for an additional premium of $15 per year. 
It was admitted that all the premiums were paid or tendered. Insured had several 
small claims prior to 1931, all of which were paid by the appellant association. 
His health began to fail that year, and he had numerous complaints, all of which 
were covered by the policy, and prior to August 1, 1932, he had a claim against 
appellant on account of his physical condition, which appellant refused to pay. 
Appellee was compelled to go into court and file suit for his weekly indemnity, 
and, upon a settlement of that suit, appellee was paid 47 days more indemnity than 
60 weeks. 

It was admitted in the complaint and during the course of the trial that the 
60-week period covered by the policy expired on the 4th day of August, 1932. 
On November 7, 1932, more than 3 months after the expiration of the 60-week 
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period, the association was informed by plaintiff's attorney that Mr. Jurney at 
that time seemed to be in very excellent health, and on December 17, 1932, more 
than + months after the expiration of the 60-week period, the company was 
informed by said attorney that the insured had been sick since December 11, 1932. 

Said clause G of the policy provides that the weekly indemnities shall not 
cover disability exceeding 60 weeks in the aggregate, and that, after the expira- 
tion of said 60-week period, insured may at his option continue the policy for 
death and dismemberment benefits at one-third of the then premium, or cancel and 
receive from the association the premium paid for any expired period thereunder. 
It was admitted by all the parties that the 60 weeks for which the plaintiff was 
entitled to recover under the policy proper had expired on August 4, 1932. 

The undisputed proof showed further that, after the expiration of the 60-week 
period, the plaintiff was employed at Little Rock for approximately 90 days in 
the office of the Missouri Pacific Railroad Company as a file clerk, and performed 
the duties in connection with the position during all of said time, and thereafter 
attended one of the government C. C. C. Camps near Little Rock. 

Prior to the bringing of this suit, the appellee never claimed that the dis- 
ability complained of therein commenced within the 60-week period and continued 
bevond that period, or that any disability prevented him from engaging in a gain- 
ful occupation until his letter of December 17, 1932, in which he claimed he had 
become disabled as a result of influenza. This disability did not commence until 
more than 4 months after the expiration of the 60-week period, and the association 
advised him that under the terms of the policy he was not entitled to any more 
disability payments, and that after the expiration of that time the policy under 
its terms only continued in effect for death and dismemberment benefits. 

The appellee insisted that the policy entitled him to indemnity payments for 
disability commencing after the expiration of the 60 weeks, notwithstanding its 
provisions to the contrary, tendered the association the full premium that there- 
after became due. This the association declined, for the reason that under the 


terms of the policy, after the expiration of the 60-week period, only one-third 
of the old premium was due should the insured elect to continue the policy for 


death and dismemberment benefits. The appellee regarded this contention of the 
association as a repudiation of the policy and brought this suit for damages for 
the alleged repudiation. 

The appellant demurred to the complaint, which was amended, and answered, 
denying all the allegations thereof without waiving its demurrer; and alleged that 
it at all times had performed said contract of insurance and had urged the plain- 
tiff to do so, but that he refused to continue said policy according to its terms. 

The court instructed the jury, giving appellant’s requested instruction No. 5, 
to which appellee did not object, and refusing appellant’s request for an instructed 
verdict. Both parties apparently relied upon the contract throughout the entire 
time, and there was only a dispute as to whether or not the policy covered the 
disability claimed by the plaintiff. Notwithstanding the undisputed proof outlined, 
the court submitted the case to the jury, which returned a verdict for appellee, 
and from the judgment thereon this appeal comes. 

Frank L. Harrington, of Worcester, Mass., and Cravens, Cravens & Friedman, 
of Fort Smith, for appellant. 

Robert Bailey, of Russellville, for appellee. 

Kirsy, Justice (after stating the facts). 


[1] It is insisted that the court erred in refusing to instruct a verdict for 
appellant, and this contention must be sustained. Under the undisputed testimony 
there was no repudiation of the contract of insurance by the association, nor any 
breach of it. Had the association repudiated the contract even, it would still 
have been entitled to a directed verdict in its favor, for the reason that the plain- 
tiff with full knowledge of its repudiation elected to stand on the contract. The 
suit was not one to recover installments under an insurance policy, but was brought 
on the theory that plaintiff was entitled to recover the present value of future 
installments under the contract on account of an alleged repudiation of it by the 
appellant company. A careful examination of all the evidence in the case shows 
by the undisputed proof that the association at no time either repudiated the con- 
tract or breached any of its terms, but always relied upon it. The only controversy 
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between appellant and appellee was as to the meaning of the contract and the cov- 
erage afforded by its provisions. 

[2] Under the terms of the rider, which was correctly construed by the court 
below, appellee was only entitled to the indemnity benefits thereunder beyond the 
60 weeks provided in the policy itself in the event that a disability occurred within 
the said period and continued thereafter, totally disabling him, and of such a 
nature as necessarily confined him to the house under the care of a physician, etc. 
No such contingency was shown here, but rather the contrary. It was agreed 
by the parties hereto that the 60 weeks provided in the policy for payment of 
indemnity expired on August 4, 1932, and that a settlement was made with appellee 
by the association whereby he was paid indemnity under the policy up to and 
including September 22, 1932. The undisputed proof shows that no disability 
which existed within the 60-week period continued thereafter or continuously dis- 
abled the insured or confined him to the house or disabled him from following 
a gainful occupation. As alreay said, he came to Little Rock after the expiration 
of the 60-week period, and secured employment with the Missouri Pacific Rail- 
road Company, where he worked for approximately 3 months, drawing pay at 
the rate of $3.56 per day; and he made no claim of any disability after August 4, 
1932, until December 17, 1932, when he claimed to have had an attack of influenza 
which confined him to his home from December 11th. A field representative of 
the association was informed by plaintiff’s attorney on November 7, 1932, 3 months 
after the expiration of the 60-week period, that appellee was in the best of health 
and not objectionable as an insurance risk. Appellee himself testified that he was 
in good health during this time. 

In Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.(2d) 433, it was held 
that there could be no recovery for damages for an alleged repudiation of pay- 
ment of indemnity under an insurance contract when it appeared that there was 
no repudiation; the insured’s remedy being to sue for the installments as they 
matured. In the instant case there was no refusal to carry out the contract or 
renunciation of the agreement, but, as shown by the correspondence between the 
parties, when default was claimed to have been made, the association only con- 
tended that under the existing facts the insured was no longer entitled to the 
weekly indemnity, having been paid all that was due him under the terms of the 
contract. See 13 C. J. §§ 725-727, p. 651. 

Moreover, it was said in Mutual Life Ins. Co. v. Marsh, supra, that, if the 
insured, with knowledge of the facts, elects to continue with the contract, he 
cannot subsequently make a second and inconsistent election to treat it as abro- 
gated. See, also, McNamara v. Cerf (C. C. A.) 4 F. (2d) 997. 

Said instruction No. 5, given by the court without objection from appellee, 
correctly declared the law, and, in addition, the court instructed the jury that 
plaintiff, to be entitled to recover, must show by a preponderance of the evidence 
that the defendant insurance company breached the contract or repudiated the 
provisions thereof. The undisputed testimony, as already shown, discloses that no 
disability arose during the 60-week period and continued thereafter as was neces- 
sary to entitle appellee to recover; and that the insurance company had performed 
its contract in the payment of the 60-week indemnity thereunder, and could not 
be held to further liability. 

Under the circumstances of this case, the court erred in not directing a verdict 
for the appellant company and in submitting the cause to the jury, since there was 
no sufficient evidence to warrant its being done. The judgment is accordingly 
reversed, and the cause, appearing to have been fully developed, is dismissed. 


LIFE & CASUALTY CO. OF TENNESSEE v. GREAM. 
Court of Appeals of Kentucky. Feb. 13, 1934. 
68 Southwestern Reporter (2d) 402. 
2. INSURANCE. 


In action on policy covering accidental death, whether fall in wagon was 
proximate cause of insured’s death held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from Circuit Court, Graves County. 








~~ fe of of 
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Action by Carrie Gream against the Life & Casualty Company of Tennessee. 
Judgment for plaintiff, and defendant appeals. 

"Affirmed. 

L. B. Alexander, of Paducah, for appellant. 

Holifield, Gardner & McDonald and Seth T. Boaz, all of Mayfield, for 
appellee. 

STaNLEY, Commissioner. 

The judgment is for $1,000 on an insurance policy covering accidental death 
under the stipulated terms. The grounds upon which a reversal is asked are not 
unusual, namely, the court erred in overruling the defendant’s motion for a per- 
emptory instruction, the verdict is flagrantly against the evidence, incompetent evi- 
dence, incorrect instruction, and improper argument. 


For the premium of 5 cents a week, the policy provided, among other indemni- 
ties, for the payment of $1,000 to the widow of Pinkney A. Gream on account of 
loss of life as the result of bodily injuries effected solely by external, violent, 
and accidental means under certain circumstances. One of those was “by collision 
of or by any accident to any private horse drawn vehicle or private motor driven 
automobile in or on which the insured is riding or driving * * * provided 
* * * there shall be some external or visible injury on the said vehicle * * * 
and provided * * * the collision or accident must occur on a public highway 
as heretofore defined.” 


The insured was a coal peddler, selling coal by the scuttle from a one-horse 
wagon. The accident occurred in the late afternoon September 7, 1932, while he 
was driving on one of the streets of Mayfield. As he passed A. L. Sasseen, who 
was also driving a horse, Gream threw up his hand as if to signal Sasseen to 
stop. He did so within a short distance, and as he looked back Gream was turn- 
ing his horse around, when for some cause the horse lunged forward and Gream 
fell backward from the seat into the bed of the wagon. His head or neck struck 
a coal bucket or shovel. The seat was something like 14 or 16 inches high. The 
deceased’s twelve year old stepson, who was with him, testified to substantially 
the same thing. When he was taken home, according to his widow, Gream did 
not know anything, and continued in that unconscious state until his death some 
36 hours later. When Dr. Taylor first saw him that night, he was sleeping and 
was not disturbed. The next morning the doctor concluded he had had a stroke 
of paralysis caused by a blood clot on the brain, which in turn had been caused 
by the injury he received when he fell backwards into the wagon bed. He had 
bruises on his shoulder, back of his neck, and at the base of the brain. The 
doctor’s positive opinion was that Gream’s death was due to this injury and 
accident. A number of other witnesses testified to seeing bruises on his body. The 
wagon was taken home on that Wednesday evening and had not been used when 
it was examined the following Monday morning. At that time the main front 
bolster was found to be broken in two where the pin went through it. This was 
a fresh break. 


The defendant introduced Dr. Pryor, who had gone to the place of the acci- 
dent. He testified that Gream was then having a fit which he presumed to be 
epileptic. He felt his pulse and looked him over for a minute. The man regained 
consciousness and asked for a “shot,” and, in answer to the doctor’s question, 
told him he had been getting “shots.” No professional service was rendered the 
man by Dr. Pryor then or at any time. He further testified that Gream got up 
out of the wagon and jumped to the ground when he refused to give him a 
“shot.” The doctor did not detect any injury. Dr. Pryor testified that the one and 
only way to tell that a patient has a clot on the brain is to perform an autopsy 
by sawing off the top of the skull. On further examination, he stated that the 
obstruction of a blood vessel by a clot may also produce paralysis. On the assump- 
tion that the insured had had a paralytic stroke on the 7th and died on the 9th, 
Dr. Pryor expressed the opinion he had an embolism of the brain. He testified 
that an epileptic fit would not cause that condition, but that the condition which 
causes fits might produce paralysis. A neighbor testified that two or three months 
before the accident Gream was at his home hollering and that he jumped off the 
bed and was down on the floor on his back. But he was drunk then, said the 
witness. Two of three days before his death a witness related that Gream, in 
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getting on his wagon, sat down too quick and missed the seat and fell on the 
wheel and from the wheel to the street. It is not claimed that he was hurt then. 
Before this testimony came in, Dr. Taylor, who had attended Gream and his 
family for several years, had testified on cross-examination that Gream had had 
nervous spells for four or five years and could not be held in bed. He had given 
him treatment to equalize the blood and hypodermics to quiet him. He found no 
evidence of epilepsy. 

[1, 2] The appellant claims it was entitled to judgment as a matter of law 
because no witness testified that the insured received a fatal injury on September 
7th when he fell, and Dr. Pryor testified that he did not do so. No witness testi- 
fied that the bruises they observed were not there before this accident, and it is 
argued they may have been received in the previous fall. We cannot give such 
conclusive effect to the negative evidence. The bruises were on his head, neck, 
and shoulders which had been struck in this fall. There is also the opinion of the 
doctor who attended him, based upon his professional knowledge of the patient 
fol many years and his examinations and observations, that this injury caused 
his death. There is the contradictory evidence of the other doctor and the cir- 
cumstances related by the defendant’s witnesses, which tend to show that the 
insured may have had an epileptic fit and that the condition which brought that 
upon him may possibly have caused his death. It must be remembered, however, 
in considering the argument for a peremptory instruction or that the verdict is 
flagrantly against the evidence, that we are to consider not only the letter of the 
evidence but all the facts which that evidence reasonably tends to prove and all 
the inferences favorable to the plaintiff which can be drawn or fairly deduced 
from such facts. We think Aftna Life Insurance Co. v. Bethel, 140 Ky. 609, 131 
S. W. 523, upon which appellant relies, is distinguishable on the facts. There the 
insured died of autointoxication, and the overwhelming weight of the evidence 
was that the condition was not attributable to a fall which he received nearly 
three weeks before his death. It was therefore held that the evidence was not 
sufficient to sustain a verdict for the beneficiary because the accident was not 
shown to have been the proximate cause of death. In the case at bar, there was 
much evidence tending to show the fall was the proximate cause of death. See 
Standard Life & Accident Insurance Co. v. Thomas, 17 S. W. 275, 13 Ky. Law 
Rep. 593; Continental Casualty Co. v._Mathis, 150 Ky. 477, 150 S. W. 507; 
Travelers’ Insurance Co. v. Davies, 152 Ry. 600, 153 S. W. 956; Pacific Mutual 
Life Insurance Co. v. McCabe, 157 Ky. 270, 162 S. W. 1136; Maryland Casualty 
Co. v. Burns, 149 Ky. 550, 149 S. W. 867; Prudential Insurance Co. of America 
v. Dudderer, 251 Ky. 627, 65 S.W.(2d) 745. We are of the opinion that the issue 
was properly submitted to the jury. 

[3, 4] There is some evidence admitted over the defendant’s objection which 
it is argued was incompetent. The beneficiary, the widow of the insured, testified 
that after he was brought home he was unconscious and did not know anything 
until his death. This was not of material importance to the issue, and, whether 
section 606 of the Civil Code of Practice barred the testimony or not, the evi- 
dence was: not prejudicial. AZtna Life Insurance Co. v. Bethel, supra; Sovereign 
Camp, Woodmen of the World v. Havas, 217 Ky. 846, 290 S. W. 690; Prudential 
Insurance Co. of America v. Dudderer, supra. Nor was this evidence or that ot 
the several nonmedical witnesses that they had observed fresh bruises or con- 
tusions on the body of the insured both before and after his death incompetent. 
The bruising of the body is such a common experience that most any one can 
recognize the visible result, and it does not take a doctor, usually regarded as an 
expert, to identify or describe that physical condition. Ohio & Kentucky Railway 
Co. v. Beuris, 146 Ky. 612, 143 S. W. 16; Prudential Insurance Co. v. Hodge's 
Adm’x, 232 Ky. 44, 22 S.W.(2d) 435. For the same reason—that it is a condition 
so commonly known by the ordinary person—must the claim of incompetency o! 
the witnesses, who expressed an-opinion that the damage to the wagon was a 
fresh break, be denied. It does not take an expert in woodcraft to see that a 
break is fresh. 

[5] The court instructed the jury to find for the defendant unless they should 
believe from the evidence that the death of the insured “resulted solely from 
external, violent, or accidental means.” The policy provided for indemnity for 
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death resulting from “external, violent, and accidental means.” The use of the 
word “or” for the word “and” in the instruction was probably an inadvertence. 
Perhaps in some instances the disjunctive instead of the conjunctive word in an 
instruction might be prejudicially erroneous, but we cannot regard it as such 
here. Diedman y. Line, 13 Ky. Law Rep. 590. All three of the elements were 
proven in the case; that is, that the insured was externally injured, by violence, 
and accidentally. We cannot conceive any prejudice resulted to the defendant by 
this error. 

[6] The final ground for reversal is improper argument of counsel for the 
plaintiff. He said: 

“I have had a great deal of pleasure in trying this case, because I have seen 
a great number of these policies, and I have concluded that there was no accident 
covered by this policy, unless you went around to the First Baptist Church and 
fell off of the steps. I have at last found a case covered by the policy. * * * 
Plaintiff is only one of the few persons I have ever seen who had a case that 
came under the limited provisions of this policy, and I have seen quite a few of 
them.” 

Really it was not necessary that the insured should fall off the steps of the 
First Baptist Church, or any other, in order to recover under the policy. But it 
was almost so. One of the arguments submitted for reversal of the judgment is 
that the policy was very limited in its scope. The law of argument is not so cruel 
as to prohibit a lawyer indulging in a little extravagance now and then for 
forensic effect. 

Perceiving no prejudicial error, the judgment is affirmed. 


MULLER v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. 
No. 17936a. 
Kansas City Court of Appeals. Missouri. Feb. 19, 1934. 
Rehearing Denied March 5, 1934. 
68 Southwestern Reporter (2d) 873. 
1. INSURANCE. 

Beneficiary suing on accident policy must show, not only accident to insured 
and his death, but also causal connection between accident and death. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Whether causal connection existed between insured’s accidental fall into well 
and accidental puncturing of heart by broken rib held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

Whether beneficiary’s indorsement of draft containing release of her claim 
cn decedent’s accident policy was procured by fraud without permitting bene- 
ficiary to read draft held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

\ction by Ollie J. Muller against the Mutual Benefit Health & Accident 
\ssociation. Judgment for plaintiff, and defendant appeals. 

\ firmed. 

Jones & Wesner, of Sedalia, for appellant. 

Palmer & Palmer, of Sedalia, for respondent. 

ReEYNOLDs, Commissioner. 


This suit originated in the circuit court of Pettis county by the filing of her 
petition therein by the plaintiff on the 23d day of March, 1933. The defendant is 
an insurance association organized and existing under the laws of Nebraska and 
lawfully engaged in the health and accident insurance business in the state of 
Missouri. On the 18th day of February, 1924, the defendant issued its certain 
policy of insurance to one Andrew J. Muller at the city of Atlanta in the state 
of Missouri by which, for a consideration therein expressed, it insured the life of 
the said Andrew J. Muller, should death result to him during the life of said 
policy by reason of and through bodily injuries resulting from accidental means, 
directly and independently of all other causes, and agreed to pay, in the event of 
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such death through and from injuries so received, within thirteen weeks from 
the date of said injuries, to Ollie J. Muller, the beneficiary named therein, the 
sum of $2,000, and delivered said policy to the said Andrew J. Muller. There- 
after, at the time when said policy was in full force and effect, to wit, on the 
13th day of May, 1932, the said Andrew J. Muller died as a result of injuries 
alleged to have been received by him on the 8th day of April, 1932, and upon the 
23d day of May, 1932. 

The petition is as follows: 

“Comes now the plaintiff and for her cause of action states that the defend- 
ant is now, and was at the times hereinafter stated, a foreign insurance associa- 
tion, organized and existing under the laws of Nebraska, and is engaged in the 
business of issuing and selling policies of accident and health insurance; that the 
defendant is licensed to do, and is doing business in the State of Missouri. 

“Plaintiff states that she was the wife, and is now the widow, of Andrew J 
Muller, and that heretofore, to-wit: on the 18th day of February, 1924, in the 
City of Atlanta and State of Missouri, by its certain policy of insurance No. 
40-15625, defendant, in consideration of the payment of a certain premium then 
and there paid and a payment in advance thereafter of ten dollars each quarter, 
insured the life of Andrew J. Muller and issued to him the aforesaid policy, 
which is now in the possession of the defendant, wherein and whereby the said 
insurance association upon the death of said Andrew J. Muller, sustained by and 
through bodily injuries resulting from accident, agreed to pay to the beneficiary 
named in said policy of insurance, Ollie J. Muller, plaintiff in this cause, the face 
amount of said policy, being the sum of two thousand dollars, within thirteen 
weeks after the date of the death of Andrew J. Muller. 

“Plaintiff states that heretofore, to-wit: on the 8th day of April, 1932, and 
on the 23rd day of May, 1932, said Andrew J. Muller sustained such accidental 
bodily injuries that death resulted therefrom on the 29th day of May, 1932, in 
the City of Havana, State of Illinois, directly and independently of all other 
causes; and that said bodily injuries were sustained through purely accidental 
means within the provisions of said policy and that said accidental injuries caused 
the death of Andrew J. Muller in less than thirteen weeks from the date of said 
accidental injuries. 

“Plaintiff further states that she gave notice to the defendant of the death of 
the said Andrew J. Muller and furnished proof of death to the defendant, and 
performed all the requirements of said policy.on her part; that said policy was 
in full force and effect at the time of the said accidental injuries; that this suit 
is brought more than sixty days after the furnishing of said proof and within 
two years of the date of said accidental injuries: that the defendant has neglected 
and vexatiously refused to pay to the plaintiff the sum of two thousand dollars, 
though demand for said sum has been made on the defendant and that defendant 
is now indebted to this plaintiff in the sum of two thousand dollars, less the sum 
of seven hundred and fifty dollars, under said contract of insurance. 

“Wherefore, plaintiff prays judgment against said defendant for the sum of 
two thousand dollars, less the said sum of seven hundred and fifty dollars, with 
interest thereon at the rate of six per cent. from the 29th day of July, 1932, and 
ten per cent on that amount as damages for defendant’s vexatious refusal to pay 
the amount of said policy, together with a reasonable attorney’s fee and her 
costs in this behalf expended.” 

To this petition the defendant filed an amended answer as follows: 


“Comes now the defendant in the above entitled cause and for its amended 


answer to plaintiff’s petition says that it denies all the allegations therein con- 
tained. 


“Wherefore, having fully answered, defendant prays that it be discharged 
with its costs herein expended. 

“For further and special answer, defendant says that on the 18th day of 
February, 1924, defendant issued its accident policy No. 40-15625 to one Andrew 
J. Muller; that by the terms of said policy, defendant insured the said Andrew J. 
Muller against loss of life resulting directly and independently of all other causes, 
from bodily injuries sustained through purely accidental means, subject, however, 
to all the provisions and limitations therein contained. 
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“That said policy contains a provision specified as ‘Accident Indemnities— 
Part A. Specific Losses:’ whereby it is provided that if the insured shall, through 
accidental means, sustain bodily injuries as described in the insuring clause, 
which shall, independently and exclusively of disease and all other causes, imme- 
diately, continuously and wholly disable the insured from the date of the acci- 
dent and result in death within thirteen (13) weeks, the association will pay for 
the loss of life—$2,000.00. 

“Defendant expressly denied that the death of Andrew J. Muller was caused 
in such a manner as to bring it within the aforesaid terms of said policy. 

“Defendant says that on or about the 29th day of May, 1932, Ollie J. Muller 
claimed to the defendant that Andrew J. Muller came to his death on said date; 
and on or about the 3lst day of May, 1932, the said Ollie J. Muller made, exe- 
cuted and delivered to one Edward H. Niederer of Havana, Illinois, an assign- 
ment of all sums of money due or to become due her on the aforesaid policy to 
secure the payment of certain funeral expenses in the sum of four hundred 
seventy ($470.00) dollars incurred by the said Ollie J. Muller on account of the 
death of her said husband, Andrew J. Muller. That thereafter the said Ollie J. 
Muller and Edward H. Niederer made claim against this defendant for the sum 
of two thousand ($2,000.00) dollars on its policy on account of the death of the 
said Andrew J. Muller. That defendant immediately investigated the claim so 
made and from its investigation of the circumstances surrounding the death of 
the said Andrew J. Muller, this defendant became honestly convinced that it was 
not indebted on its said policy to the said Ollie J. Muller and Edward H. Niederer 
in any sum whatsoever; and then and there denied liability on its said policy to 
them; and denied that the death of Andrew J. Muller was covered by its policy 
or that it owed said claimants any sum whatsoever on account thereof. 

“Thereupon a dispute arose between the said Ollie J. Muller, Edward H. 
Niederer and this defendant as to the validity of the claim so made, and on 
account of the aforesaid facts and in view of the denial of liability by defendant 
and the circumstances surrounding the death of the said Andrew J. Muller, the 
said parties agreed that it was for the best interest of all concerned that the 
matters in dispute be compromised, settled and adjusted so that vexatious litiga- 
tion, annoyance and expense would be prevented. That the said Ollie J. Muller 
aud Edward H. Niederer then and there agreed to compromise, settle and adjust 
all of their claims and demands against this defendant which they had or might 
be entitled to on account of said policy issued to Andrew J. Muller by defendant: 
and agreed to accept in full accord and satisfaction of said claims the sum of 
seven hundred fifty ($750.00) dollars. That defendant, although not admitting any 
obligation to said claimants, but in order to save vexatious litigation, annoyance 
and expense, then and there paid to them the sum of seven hundred fifty ($750.00) 
dollars in full accord and satisfaction of their disputed claims; and in considera- 
tion of the payment to them of said sum of money, the said Ollie J. Muller and 
Edward H. Niederer made, executed and delivered to this defendant their receipt 
and release in writing, which release is attached hereto, marked Exhibit ‘A’ and 
made a part hereof; whereby they released and forever discharged defendant 
from any and all claims and demands of any kind or character which they had 
or might have arising out of or by virtue of the said policy of insurance and 
thereby declared that they accepted said sum of money in full satisfaction, com- 
Promise, settlement and adjustment of any and all claims of every kind or char- 
acter under said policy. Defendant hereby pleads said release in bar of plaintiff’s 
alleged cause of action set up in her petition. 

“Wherefore, having fully answered, this defendant prays that plaintiff take 
nothing by her petition and that it be discharged with its costs.” 

To defendant's amended answer there was annexed, as Exhibit A, a verified 
copy of the release referred to therein. 


To this amended answer the plaintiff filed an amended reply as follows: 
“Plaintiff for reply to defendant’s amended answer filed herein, admits the 
issuance of said insurance policy No. 40-15625 and the said provisions thereof and 


the death of Andrew J. Muller, but denies each and every other allegation therein 
contained. 


“And for further reply® plaintiff denies that an assignment of said policy 
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of insurance was ever made by her or by any authorized person for her, to one 
Edward H. Niederer, or to any other person, and doth aver that if such assign- 
ment was procured, it was through deceit and fraud and without knowledge of 
plaintiff: and that plaintiff notified the defendant’s agent, while in his presence 
anc in his office at Springfield, Illinois, that she had not made any assignment of 
the said policy to Edward H. Niederer and knew nothing about such purported 
assignment; and further, that notwithstanding such notice by plaintiff to defend- 
ant’s agent, defendant wrongfully, knowingly and fraudulently recognized such 
purported assignment and proceeded to negotiate with the purported assignee, 
Edward H. Niederer, for a settlhement and compromise of plaintiff’s two thousand 
($2,000.00) dollar claim against said defendant. 

“Plaintiff for reply to the last alleged defense avers that the alleged release 
set forth in such defense was without consideration and void. 

“Plaintiff doth further aver that no compromise or settlement of her said 
claim was made by her with defendant, or by any authorized person or agent for 
her, and denies that she ever executed any release to defendant; or, that if she 
did sign any release of her claim to defendant she did so without knowledge that 
it was a release, and that such signature was obtained wrongfully and by the 
fraud, false representations, and impositions by the defendant and its agent prac- 
ticed upon the plaintiff at the time of the alleged execution thereof, in this, to-wit: 

“That defendant’s agent called on plaintiff and tried to induce her to sign a 
paper; that plaintiff is unable to read and write, except to trace her name, and is 
‘nexperienced in business affairs; that plaintiff requested that said paper be read 
to her, but it was not read to her: that the contents of said paper were unknown 
to her, and plaintiff was led to believe that it was an instrument to take care of 
the undertaker’s bill; that plaintiff was told by defendant’s agent that if she did 
not sign that paper she would not get anything; that plaintiff was finally induced 
to sign said paper, while under a highly nervous strain, without knowledge of 
its contents, believing it to be an advancement on her husband's insurance policy 
to the undertaker to take care of the undertaker’s bill, and with no knowledge 
that it was a release of her rights in said policy and of a cause of action: that 
plaintiff was not told at any time before said paper was signed that defendant was 
settling plaintiff's claim against said defendant: that a release was never men- 
tioned to her, and plaintiff avers that had she known that such paper was a 
release she would not have signed it. 

“Wherefore, plaintiff says that said alleged release is of no effect and void, 
ancé she prays judgment as in her petition.” 

Such amended reply was not verified. 

There is substantial evidence tending to show that the insured, Andrew J. 
Muller, on the 8th day of April, 1932, near Havana, Ill, was injured by a heavy 
range stove falling against and upon him while he was engaged in its removal 
from a wagon upon which it had been loaded and transported to the place named, 
to which place the insured together with plaintiff, his wife, was at that time 
moving as their home; that said stove, in being slidden upon a pole from the 
wagon to the ground, fell from the pole and struck the insured in such a wavy as 
to knock him to the ground and to fall upon and across his chest and cut his 
arm and severely injure him; that Dr. W. A. Steele, a duly licensed and practicing 
physician of Havana, IIl., on the 12th day of April, 1932, was called to examine 
and treat him professionally on account of the injuries so received; that he found 
the insured suffering at that time from what he termed a decompensated heart, 
which meant, as explained by him, heart strain and an overdone heart muscle; 
that, from the date of the injury received by the insured to about the last of 
May following, he was unable to do any work or labor by reason of his injuries 
so sustained; that about the last of April he had made some improvement, and 
was barely able to be up along in May and towards the last of that month; that 
immediately after the injury the insured felt bad, and Dr. Steele, oi his first 
visit, examined him and put some little strips across his ribs. He had been unable 
to get to the doctor earlier than the date of his first examination, April 12th. 
Dr. Steele saw him professionally several times after April 12th for his injuries 
The last date upon which he saw him or made any examination of him he gave 
as May 27, 1932. At that time the insured’s heart had improved a great deal; and 
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the doctor advised him that he might return to some of his garden work. In the 
ratter part of May, a few days prior to his death which occurred during the 
night of May 29 or the early morning of May 30, 1932, the insured, while seeking 
to adjust a rod which extended up and down in a well on his premises and had 
in some manner got out of order, fell and was again injured. The well, which 
was several feet deep, was covered at the top by a large log on either side lying 
across it, with boards lying between. The insured, in the prosecution of his work, 
was standing on one of the boards, which broke, and, giving away, let him fall 
into the well and strike his breast upon the log on one side. He was a rather 
heavy man, and was severely injured. He was unable to help himself after the 
injury. The plaintiff, after considerable work, got him up and out of the well, 
into the house, and on to the bed. He was badly swollen, and his chest bulged 
out. He suffered. He was never able to get out of bed again. He might have 
exerted himself trying to move in the bed, but could never get up. He had been 
in fairly good health prior to his injury of April 8, 1932. He had a large breast, 
and claimed to be double-breasted. On none of the examinations of the insured, 
prior to his death, by Dr. Steele, did the doctor find any evidence of a broken 
rib or broken ribs. : 

On the 31st day of May 1932, an autopsy was performed upon the body of 
the deceased, Muller, by Dr. W. A. Steele and Dr. F. J. Corey the latter being 
also a duly licensed and practicing physician residing at Havana, Ill. Upon the 
examination, an incision into the breast of the deceased was made; some broken 
1ibs were found, some fractures about the midclavicular line. Three or four 
were found to be fractured. They were complete fractures; the bones entirley 
separated. A rupture of the intraventricular septum, otherwise described as a 
rupture in the thin part of the ventricle, was also discovered. Dr. Corey testi- 
fied that he found two ruptures, one in the right and the other in the left ventri- 
cle. The broken ribs were found to be well over the heart. An examination of 
the condition of the outer surface of the the body over the broken ribs reveaed 
no bruises, no discoloration, no abrasions, no external evidence of trauma, no 
cechymosis—in other words, nothing wrong to indicate any trouble on the in- 
ide, 

The depositions of the two doctors were taken and introduced in evidence. 
It was testified by Dr. Stecle that, in his opinion, the fracture of the ribs was 
not sufficient alone to have produced the death of the deceased but that what- 
ever force caused such fractures also made sufficient compression to cause the 
rupture of the heart muscle and the rupture was sufficient to produce death; 
that, in his opinion, death ensuing from an injury so occasioned would follow 
closely upon the injury. In his judgment, the injured person might live two or 
three or four days. At another place, he gave it as his opinion that one could 
not linger so long as two or three days with such injury prior to his death; that 
the length of time that one might live might depend upon the size of the rup- 
ture and the amount of blood escaping through it; that, in his opinion, the rup- 
ture of the heart found could not have been caued by disease; that, when he 
examined the deceased on the 27th day of May, 1932, his heart condition was 
fairly good, and that rupture of the heart from disease does not occur without 
« bad heart condition imniediately previous, and usually requires considerable 
physical strain to produce it; that the presence of blood found in the mediastinum 
negatived the idea that deceased’s ribs were broken and his heart punctured after 
his death. He never knew of any other accidents happening to the deceased than 
those of April 8th and May 23d. Dr. Steele testified that the deceased had con- 
sulted him several times within a year or so for minor things, the first thing of 
importance being when he was called in April. 

Dr. F. G. Corey testified as follows: 

“Q. What did you find, Doctor? A. May I refer to the report of the inquest? 

“Q. Yes, sir. A. From external appearances, unhurt; there was no abrasions. 
We opened the chest and found ruptures on either side of the ventricular septum; 
one on the right side and one on the left. 

“Q. Doctor, was the internal injuries sufficient to have produced death, from 
your examination? A. Yes, sir. * * * 


“Q. Doctor, what ribs did you find broken? A. Third, fourth, fifth, and sixth 
on the left side, in the middle line. 
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“Q. How much of a fracture existed in those ribs? A. Complete fracture; 
complete separation of them. 

“QO. How much of a rupture was there in the heart? A. Very pronounced; 
a jagged opening. 

“Q. Could you, from your examination there at that time, conclude whether 
the rupture of the heart was produced by external force.or by disease? A. Yes, 
we could determine. 

“QO. And what was the fact in that regard? A. It was caused by a puncture 
from a broken rib. 

“QO. In other words, you could tell from your examination that the ribs had 
been pressed down so that the end of one of the ribs actually punctured the 
heart, is that it? A. Yes, sir. as 

“Q. Doctor, are you able to state, from your experience as a physician, how 
long a man could live after having sustained the injuries which you found when 
this autopsy was performed? * * * A. Perhaps a few minutes. b 

“QO. Would it have been possible for him to have lived for a day? A. I 
don’t think so. * * * c ; 

“OQ. Now, was there anything in the condition of Mr. Muller from which you 
could determine definitely whether or not the conditions you found there had 
occurred prior to or subsequent to his actual death? * * * A. I would say 
that the fracture was recent; that it had occurred within twenty-four hours from 
the time we had performed the autopsy. * * * 

“Q. Now, what is the fact as to whether it would have been possible for 
those conditions to have been produced in some way after he actually died? Was 
there anything about the condition from which you could tell definitely whether 
it was before or after he died? A. I stated before that in my opinion the frac- 
ture was of recent origin. Relative to the time that we performed the autopsy the 
fracture perhaps had occurred within twenty-four hours before the time we per- 
formed the autopsy. I don’t know when he died. * * * 

“Q. So, if he had been dead longer than twenty-four hours, why, then this 
condition probably occurred after his death, and if he had been dead shorter than 
twenty-four hours, it might have occurred prior to his death; but you couldn't 
tell definitely? A. No, sir; I wouldn’t want to say. 

“Q. Are you able, Doctor, to form any opinion as to the amount of force 
necessary to cause a fracture of the ribs which you found there when you per- 
tormed the autopsy? A. In an old person like this man was, it wouldn’t require 
much force.” 

Upon the trial, defendant introduced in evidence a written assignment of the 
policy sued upon to Edward H. Niederer, the undertaker, who had charge of the 
body of deceased for burial and who furnished the coffin and other equipment and 
supplies for the funeral. The plaintiff denied that the same was genuine; that 
she had ever executed the same; that the signature thereto was here or was 
authorized by her; or that she knew anything about it. She stated that she had 
signed a death certificate at Niederer’s request but had not signed the assignment. 
The execution of the assignment offered in evidence purported to have been 
acknowledged before Robert E. Niederer, a notary public. Nither Edward H. 
Niederer nor Robert E. Niederer was produced to impeach her denials. The 
defendant further introduced in evidence the written release for $750, referred to 
in defendant’s amended answer and annexed thereto as Exhibit A, as having been 
executed on the 14th day of July, 1932, to defendant by the plaintiff and by 
Edward H. Niederer, as assignee, purporting to be in full compromise and settle- 
ment of the policy. The plaintiff testified that she knew nothing of such release; 
that no such instrument was ever read to her or its execution acknowledged by 
her: that she had never signed or executed the same; and that the signature 
thereto was not genuine and was not her signature. She denied that there was 
any controversy between herself and defendant, except defendant claimed she had 
assigned the policy to Edward H. Niederer and could not collect it, and she 
denied having made such assignment. 


The defendant also introduced in evidence a certain draft drawn by it for the 


sum of $750 payable to the order of plaintiff and of H. Paul Jones, her attorney, 
and of Edward H..Niederer, through the Omaha National Bank, with the indorse- 
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ment of each of the payees named therein, thereon, including that of plaintiff, 
purporting to be in full payment, satisfaction and discharge, compromise and 
release of any and all claims of liability then or thereafter to be made by said 
payees under the policy in suit on account of the death of the deceased, Andrew 
J. Muller. 

’ The plaintiff admitted, in her testimony, the indorsement of the draft, but 
denied that it was voluntarily made or that it was ever read to her or the con- 
tents thereof explained, although she repeatedly, before indorsing the same, 
requested that she be permitted to see it and that its contents be explained. There 
was also a request by one Mrs. Ramsey, a friend of plaintiff’s, who was present 
at the time, that she be permitted to read it to her, which request was also refused. 
Plaintiff denied that H. Paul Jones was her attorney or had any right to make 
any settlement for her or that Niederer had any such right, and asserted that 
H. Paul Jones was the attorney for Edward H. Niederer and was not her attor- 
ney. There was evidence from which it might be found that she was inexperienced 
in business affairs; that she was unable to write anything other than her name: 
that the draft was not read or explained to her, but that its purpose and contents 
were misrepresented to and concealed from her: and that, at the time she made 
the indorsement, she was under high nervous strain and mental excitement engeu- 
dered by impositions amounting to fraud practiced upon her at the time by the 
parties seeking her indorsement, including the agent of the defendant and the 
attorney, H. Paul Jones. 

Upon the trial, the plaintiff introduced, over defendant’s objections, a copy of 
the certificate of the death of the deceased, Andrew J. Muller, made by Robert E. 
Niederer, deputy coroner of Mason county, IIL, and certified by Frank J. Jirka, 
director of public health for the State of Illinois, together with a copy of the 
laws of Illinois providing for the registration of births and deaths throughout the 
state and related questions, including the requirements for a certificate of death 
by the last attending physician, where there is one, or by the coroner when prop- 
erly referred to him. 

So far as is disclosed by the record, nothing occurred to the deceased that 
might have occasioned the injuries other than the accident of April 8th and the 
accident of May 23d. There was no evidence that he died from any disease or that 
any disease contributed to his death. 

The suit is for the balance of $1,250, due under the policy after crediting the 
emount thereof with the sum of $750 paid by the draft of July 14th, as before 
noted, for which balance plaintiff made denied upon defendant prior to the bring- 
ing of this suit and payment of which was refused by defendant. Plaintiff made 
due proof of death under the policy in accordance with requirements contained 
therein and of all other matters required. 


At the close of plaintiff’s case, the defendant requested a peremptory instruc- 
tion to the jury directing a verdict for it, which the court refused to grant. The 
defendant thereupon introduced its evidence, and, at the close thereof and of the 
whole case, prayed an instruction in the nature of a demurrer to the whole evi- 
dence directing a verdict for it, designated in the record as instruction B, which 
the court refused. The jury, upon the cause being submitted to it, returned a 
verdict for the plaintiff for the sum of $1,250, the balance due upon the policy; 
the court having refused to submit the question of vexatious delay and of liability 
for attorneys’ fees. Judgment in favor of the plaintiff for $1,250 being rendered 
in accordance with the verdict, the defendant filed its motion for a new trial and, 
likewise, its motion in arrest of judgment, within the time required by law. Said 
motion for a new trial being overruled at the June term, 1933, of the court, the 
motion in arrest of judgment was heard at the same term and was by the court 
overruled. Thereafter, during the same term of court, defendant filed application 
for an appeal; and an order was made, at such term, upon such application, grant- 


ing an appeal from the judgment rendered to this court. 
Opinion. 

1. The defendant upon this appeal contends that the court below committed 
error upon the trial in refusing to give instruction B asked by it in the nature of 
a demurrer offered at the close of all of the evidence in the case, and assigns 
as a reason therefor that the evidence of the witnesses upon the trial fails to 
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show any causal connection between the accidents in which he was involved and 
his death, and because the death certificate produced in evidence was not prima 
facie evidence that the statements contained therein were true, and therefore 
furnished no evidence from which such causal connection could be made to appear; 
in other words, that there was no causal connection between such accidents or 
either of them and the death of the deceased shown by any competent evidence 
in the case. 


[1, 2] It must be conceded that the burden of proof is primarily upon the 
plaintiff, not only to show an accident to the deceased and his death, but to show 
a causal connection between such accident and his death in order to make out a 
case for the jury. Warner v. St. Louis & M. R. Ry. Co., 178 Mo. 125, loc. cit. 
133, 134, 77 S. W. 67; Boten v. Sheffield Ice Co., 180 Mo. App. 96, 166 S. W. loc. 
cit. 883. We cannot agree with the contention of the defendant that such causal 
connection in this case between the accidents shown and the death of the deceased 
is not shown by the oral evidence of the witnesses upon the trial. On the other 
hand, regardless of the certificate of death introduced, the oral evidence of the 
wiinesses upon the trial is sufficient to establish such connection. There is no 
evidence that deceased came to his death by reason of any disease or that his 
death was contributed to by disease of any character. The evidence of his physi- 
cian, Dr. W. A. Steele, shows that, prior to April 8th, the deceased was a man 
of fairly good health, and that, prior to such time, he had been called upon to 
treat him for only minor matters of no importance; that, on the 8th day of April, 
hc examined him and found him suffering at that time from a strained and over- 
done heart. There is nothing up to that time, so far as the record discloses, that 
had happened to him from which such condition might have been brought about 
other than the injury received from the falling stove. That this condition of the 
heart was not a chronic condition is an inference to be drawn from the doctor’s 
testimony, in that, in a short time, he made rapid recovery from such condition, 
and was much improved when, on or about the 23d day of May, 1932, he acci- 
dentally fell into a well and struck his breast, about the same place as where the 
stove fell upon it, upon a large log lying across the opening of the weil. Nothing 
happened to him between the 8th day of April and the 23d day of May—the date 
upon which he suffered the second accident—through which the injuries from 
which he evidently died might have been cccasioned. Upon this second accident, 
he was completely disabled and unable to extricate himself from the well into 
which he had fallen. He was rescued therefrom by the efforts of his wife, the 
plaintiff herein, and taken into the house and placed upon the bed. He died on the 
29th day of May following without ever having been able to get off of the bed. 
Upon cross-examination, the plaintiff said that he had never got off of the bed; 
that, in his condition, he could not have got off; but that he might have exerted 
and moved his body in an effort to get off. 


It is true that there was no visible evidence upon the outside of the body, 
such as marks, abrasions, and wounds, tending to indicate that he had been 
injured; but there was ample evidence from which an inference might have been 
drawn that he had been seriously injured on each of said occasions. 


Upon his death, an autopsy was held; an incision was made into his breast; 
four ribs above the heart were found completely separated, together with a 
puncture occasioned by one of them digging into the heart. The broken. ribs 
together with the puncture, in the opinion of the physicians making the autopsy, 
were sufficient to and did cause his death. Just when this puncture occurred is 
not definitely shown by the evidence. The physicians who held the autopsy testi- 
fied that, in their opinion, death would follow soon after such a puncture. In the 
light of the evidence in the record, just when the ribs were broken apart and 
separated cannot be told with certainty. However, from the testimony of the 
doctors, the puncture must have occurred after the complete separation and shortly 
before the death of the deceased, as the puncture was occasioned by one of the 
broken ribs digging into the heart. The ribs may have been injured in the first 
accident. It may have required the second to separate them completely; the 
puncture was not necessarily made at the time of the complete separation. It may 
have happened afterwards. This could have been brought about by the movements 
of the body after the complete separation and prior to his death, in efforts to 
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change his positicu in the bed or in his efforts to get up. The rupture may have 
been small in the first instance, or it may have been large, and the quickness with 
which death :night follow upon the rupture might have depended upon the size 
of the purcture and the amount of blood escaping through the same, so that the 
mere fact that the doctors testified that his death would ordinarily follow quickly 
upon such an injury as they found does not negative the idea that the deceased’s 
death was occasioned by such accident because such accident happened some three 
er four days prior to his death. The evidence is ample, in our opinion, to find 
that the cause of his death was the accidental puncturing of his heart by the 
broken ribs, accidentally received by him upon the occasion when he accidentally 
fell into the well, and that the accidental puncturing of the heart was induced by, 
and resulted directly from, such accidental falling into the well and the injuries 
accidentally occasioned thereby and following therefrom. There is no evidence 
that the condition of his body subsequent to his death was in any way different 
from what it was prior to his death. That Dr. Steele, in his examination from 
the outside, found no indication of the broken ribs and the punctured heart on 
the inside, is not conclusive that they were not there prior to his death. The same 
condition existed after his death, and there were then no outward conditions to 
indicate the broken ribs and punctured heart on the inside. The fact that the 
deceased had a large and prominent breast, one that bulged out, may have pre- 
vented the physician from detecting by an outside examination the existence of 
the broken ribs and punctured heart on the inside. There is no evidence anywhere, 
other than of a merely speculative nature, that his condition was brought about 
by an application of some force after his death. 

2. The contention that the oral evidence of the witnesses upon the trial 
failed to show any causal connection between the accidents in which the de- 
ceased was involved and his death must be ruled against the defendant. Wheth- 
er or not the certificate of death furnished prima facie evidence of such causal 
connection, therefore, becomes immaterial. Besides, such certificate, as herein- 
after found, for the reason hereinafter stated, was erroneously admitted in evi- 
dence. The error thereby committed, however, was harmless and not prejudicial. 
There was ample evidence of the causal connection between the accidental in- 
juries received by deceased and his death without the certificate, and neither 
the verdict of the jury nor the judgment of the court rendered thereon is made 
to depend upon it. Simpson v. Wells, 292 Mo. 301, loc. cit. 323, 237 S. W. 520. 
From the conclusions announced, it follows that the court did not commit error 
in refusing defendant’s requested instruction B. 


[3] 3. It is next contended by appellant that the court below erred in giving 
instruction No. 1 in behalf of the plaintiff, submitting the question of whether 
the paper in evidence, purporting to be a release of plaintiff’s claim, was, in fact, 
signed and executed by plaintiff, for the reason that the execution of said re- 
lease by plaintiff had been tendered by defendant’s amended answer and a copy 
thereof annexed to said answer and filed therewith, duly verified as provided by 
section 815, Revised Statutes 1929 (Mo. St. Am. § 815, p. 1066), and that the 
execution of the same stood confessed by reason of plaintiff's failure to verify 
her amended reply to defendant’s amended answer denying its execution. The 
cause, however, proceeded throughout the trial upon the theory that the amend- 
ed reply unverified was sufficient to tender the issue that plaintiff had not execu- 
ted such release. No objection, so far as the record discloses, was made by de- 
vendant upon the trial to its sufficiency. No motion for judgment upon the 
pleadings was made or other steps taken by defendant by which any advantage 
was sought to be had of plaintiff's failure to verify her amended reply. There 
was no objection to any evidence upon plaintiff's part upon the trial tending to 
show that she had not executed such release or authorized its execution by any 
one or acknowledged its execution or that her signature thereto was not genuine 
or not made by her. No specification of want of verification was made in the 
motion for a new trial or in the motion in arrest of judgment. Under such cir- 
cumstances, it is now too late to raise the question presented by defendant's 
contention under this head. Beck & Pauli Lithographing Co. v. Obert, 54 Mo. 
App. 240; Wilcox et ux. v. Sovereign Camp, Woodmen of the World, 76 Mo. 
App. 573; Kelly v. Thuey, 143 Mo. 422, 45 S. W. 300; Handley v. Chicago, R. I. 
& P. Ry. Co., 55 Mo. App. 499, loc. cit. 505. 
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The case of Hahs v. Railroad, 147 Mo. App. 262, 126 S. W. 524, cited by ap- 
pellant under this head, has no application here, for the reason that in such 
case the defendant objectcd upon the trial to the introduction of any evidence, 
for the reason that the plaintiff had failed to file a verified reply denying the 
release set up by it in its answer. Likewise, in the case of Hannah v. Butts, 330 
Mo. 876, 51 S.W.(2d) 4, loc. cit. 6, 7, cited by defendant, the defendant moved 
fcr judgment upon the pleadings based upon the fact that the plaintiff had failed 
to file a verified reply to his answer pleading a release; and, for such reason, it 
has no application here. This contention must therefore be ruled against de- 
fendant. 

[4] 4. Defendant next contends that the court below erred in giving instruc- 
tion No. 2 for the plaintiff, assigning as its first ground for such contention 
that, under the evidence, no fraud was shown to have been perpetrated on the 
plaintiff by defendant in the settlement of her claim, and therefore such in- 
struction should not have been given. 

The facts hypothecated to the jury for its finding had the support of evi- 
dence in the record, and, if found by the jury to be true, were sufficient to 
justify the jury in finding that the acceptance and indorsement of the draft by 
plaintiff were not, under the circumstances shown, a settlement and release of 
ner claim by reason of fraud practiced upon her by defendant in connection 
with others in the procurement of such indorsement. We find no error in the 
nstruction in this regard, and appellant's assignment must be denied. 

5. Appellant’s third assignment under its contention that the court com- 
mitted error in the giving of instruction No. 2 is that, under the evidence, such 
instruction failed to declare the law of the case. This assignment seems to be 
based upon the contention that plaintiff, having indorsed the draft in question 
without first reading it herself or having some one read it for her, was guilty 
of such negligence as to estop her from avoiding it on the ground that she was 
ignorant of its contents. She refused to sign it. She was sick and nervous. 
She was jerked from her chair four times by H. Paul Jones, who was demand- 
ing that she make the indorsement; and, finally, she signed it. There is ample 
evidence in the record tending to show that the defendant, a number of times, 
requested to see the draft, and that Mrs. Ramsey asked that she be permitted 
to read it to her before she affixed her indorsement, but that the parties seek- 
ing the procurement of her indorsement—among whom was defendant’s agent— 
refused to allow her to see it or to allow it to be read to her, but peremptorily 
demanded of her her indorsement of the same while it was held face down on 
the table near her with the hand of H. Paul Jones at all times upon it. It was 
stated to her by such parties that, if she did not indorse it, she would get noth- 
ing and that the undertaker, Niederer, would get it all. She was led to believe 
irom their statements that the draft was a mere advancement upon the amount 
due on the policy, a part of which was to be used in paying Niederer, the under- 
taker, for the burial expenses of her deceased husband. It was never told her 
that it was in full settlement of the policy or that, if she indorsed it, it would be 
all she would get. She knew nothing about the draft until it was brought to 
her by the agent of the company and by one H. Paul Jones, who, it transpires, 
was named as one of the payees thereon and described as her attorney. She 
had never been consulted about it. She had never discussed any settlement of 
the policy, and had never had any controversy with defendant or its agents re- 
specting the payment of the full amount thereof, other than a claim by defend- 
ant that she had assigned the full policy to Niederer, the undertaker, and that 
she could not collect it, which she denied. She had never assigned the policy 
to Niederer or other persons, and had never authorized any one to settle or 
compromise the policy. She had never authorized the undertaker or H. Paul 
Jones or other person to make any compromise or settlement of the policy. H. 
Paul Jones was not her attorney and had no authority whatever in the premises 
to act for.or bind her. She had never heard of any negotiations for a settle- 
ment or of any proposition for one. So far as the record shows the alleged 
settement and draft were wholly arranged by other interested parties and pre- 
sented to her for her indorsement without ever having consulted her. The con- 
tents of said draft, including the notations of settlement and payment in full of 
all claims thereon, were studiously concealed from her at the time she indorsed 
the same; and her request that she be permitted to see it and the request of 
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Mrs. Ramsey that she be allowed to read it to her were denied. She was im- 
vosed upon by the attorney, H. Paul Jones, through his language, conduct, and 
browbeating and overpowering manner at the time, and became highly nervous 
and mentally excited by reason thereof, and, while in that state of mind, so in- 
duced by the opposing parties, she finally indorsed it without knowing that it 
was other than represented to her to be, a mere advancement upon the $2,000 
due under the policy, which, in part, was to be used in paying funeral expenses 
of her deceased husband. She was coerced into her indorsement of the same 
by the language, conduct, and browbeating and overpowering manner of the 
attorney, H. Paul Jones, toward her—with whom the agent was acting—and 
his peremptory demands that she do so and by the language of said agent. It 
was not her voluntary act. There is ample evidence in the case, some of which 
it is unnecessary to recite, to submit to the jury the question of fraud by de- 
jendant’s agent, perpetrated upon the plaintiff, in the procurement of her in- 
dorsement. 

[5] It is true that a person who is competent to contract is, ordinarily, pre- 
sumed to know the contents of a contract he signs; and the fact that he does 
not read it or does not have it read to him before signing does not rebut the 
presumption. International Text-Book Co. v. Anderson, 179 Mo. App. 631, loc. 
cit. 637, 162 S. W. 641. It is only where fraud, accident, or mistake intervenes 
that one may be relieved under such circumstances. In the absence of fraud, 
accident, or mistake appearing, the law concludes the matter in accord with the 
terms of the writing that the party has signed; for, if he can read, he must do 
so; and, if not, then it devolves upon him to have another read or explain it to 
him. Same authority supra. In the case of Zeilman vy. Central Mutual Insur- 
ance Association, 224 Mo. App. 145, 22 S.W.(2d) 88, loc. cit. 92, decided by this 
court, the same doctrine was announced. Judge Bland in his opinion in this 
case says: “It is well settled that where a person cannot read it is ordinarily as 
much his duty to procure some person to read or explain the contract or writ- 
ing to him before he signs it as it would be to read it before he signs it if he 
were able to so do. Failure to obtain such a reading of the contract, or expla- 
nation of it by some one upon whom he has a right to rely, constitutes such 
gross negligence as will estop him from avoiding it on the ground that he was 
ignorant of its contents.” 

He further quotes approvingly from the case of Hall v. Kansas City Southern 
Railway Co., 209 S. W. 582, loc. cit. 584, also decided by this court, as follows: 
“The general rule is that parties to written contracts are not permitted to go 
behind the writing. This rule, however, does not obtain where one of the parties 
while acting as an ordinarily careful and prudent man in his situation would act, 
nevertheless, is misled by some fraud of the other party. To make a case under 
the exception to the rule two things are indispensable: (1) Fraud in the procure- 
ment of the contract practiced by one party; (2) ordinary care and prudence exer- 
cised by the other.” 


The Zeilman Case, supra, was well ruled upon the facts therein. Where a 
party blindly signs a contract, voluntarily, without reading it or having it read, 
and without being induced wrongfully and fraudulently to do so by the opposing 
party, the law will hold him thereto. In this case, the facts bring it within the 
exception to the rule as announced in International Text-Book Company v. Ander- 
son, supra, and in Hall v. Kansas City Southern Railway Company, supra, and 
in the Zeilman Case, supra, and numerous others. There is evidence, as herein- 
before indicated, from which it may be sufficiently found that fraud was prac- 
ticed upon plaintiff by the opposing parties in procuring her indorsement. The 
draft and proposed settlement were arranged without her knowledge, and her 
acceptance and indorsement were fraudulently imposed upon her. One of the 
payees therein was a person named as her attorney when he occupied no such 
relationship; another was the undertaker who claimed under an assignment which 
plaintiff denied having made. The draft was presented to her for her indorsement, 
which indorsement was wrongfully and fraudulently procured in the manner and 
by the methods and means above indicated. The defendant should not be permitted 
to take advantage of its own wrongful and fraudulent conduct. Plaintiff asked 
that she be allowed to see the draft before signing; and Mrs. Ramsey asked that 
she be permitted to read it to her; both requests were arbitrarily refused. 
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In the case of Anderson v. Meyer Bros. Drug Co., 149 Mo. App. 554, 130 S. W. 
829, 835, it is said: “It is trite law that a person is expected to learn what an 
instrument contains before he signs it, either by reading or having it read, or by 
having its contents stated by some one on whom he has a right to rely, the cir- 
cumstances considered, and provided either method of obtaining the information 
is available. * * *”’ Here, neither method was available. That she be per- 
mitted to see it or that it be allowed to be read to her was refused by the opposing 
parties. They were asked to wait until the head of the house came, which they 
refused, although it was the dinner hour and he was expected in a few minutes. 
The evidence is pregnant with facts showing that the plaintiff’s indorsement of 
this draft was procured by studied and flagrant fraud practiced upon her and 
that an outrageous advantage was taken of her. To hold that, under the cir- 
cumstances of this case as shown by the record, the plaintiff cannot avoid her 
indorsement of the draft because she made it without first reading the draft (when 
she was refused to be permitted to see it) or without having it read to her 
(when it was asked and its reading refused), would be a condonement of the 


fraud practiced upon her, which the law ought not permit. Defendant’s contention 
under this head is therefore denied. 


[6, 7] 6. It is finally contended by defendant that the court committed error 
in admitting in evidence the death certificate issued by the coroner of Mason 
county, Ill., signed Edward H. Niederer, coroner, by Robert E. Niederer, deputy 
coroner, for the reason that it was hearsay. The laws of Illinois, so far as shown 
in the record, require that the medical certificate shall be made and signed by 
the legally qualified physician if any, last in attendance upon the deceased or by 
the coroner; that, in case of any death occurring without medical attendance, the 
coroner shall be notified by the undertaker, and shall thereupon proceed in accord- 
ance with the provisions of section 10 of an act to revise the laws in relation to 
coroners (Smith-Hurd Rev. St. Ill. 1933, c. 31, § 10). The provisions of section 
10 of such act are not shown by anything in the record. 


In this case, it sufficiently appears that deceased had an attending physician 
from and after his accident of April 8, 1932, to the time of his death, one Dr. W. 
A. Steele. He was not present at the time of the death of the deceased, but had 
seen him a short time prior thereto and called immediately after. No explanation 
is given as to why he did not make the medical certificate or as to how the coroner 
succeeded to any jurisdiction in the matter other than a request by plaintiff that 
an inquest be held. If such a request by plaintiff was sufficient to relieve the 
attending physician of the requirements imposed upon him by the law and the 
assumption of the same by the coroner, it is not disclosed by the record. That 
the coroner was a physician does not appear, and neither does it appear that his 
deputy was a physician. It is not shown that Dr. Steele notified the coroner for 
any reason to take charge of the body and hold an inquest, although it does appear 
that Dr. Steele was called by the coroner to assist in the autopsy. It is shown 
that the undertaker is authorized to notify the coroner of the death, and the cor- 
oner is thereupon authorized to take charge of the body in cases where the 
deceased died without medical attention. It is not shown that he is so authorized 
otherwise. No authority is therefore shown for the action of the coroner in this 
case; the statements contained in the certificate amounted to mere hearsay, as 
far as proof is concerned. The court erred in admitting it in evidence. It has 
been held by the Supreme Court of Missouri in the case of O’Donnell v. Wells, 
323 Mo. 1170, 21 S.W. (2d) 762, loc. cit. 765, arising under the laws of Missouri 
and involving similar questions and facts, that a certificate of death issued by 
the coroner or his deputy instead of by the last attending physician of a deceased 
person is unauthorized and not admissible in evidence under statutes with respect 
to like subject-matter and with like provisions and requirements as the Illinois 
statutes involved herein. However, the error committed by the court in this case 
was, upon the whole record, harmless and not prejudicial. Simpson v. Wells, 
supra. There was ample evidence in the record as to the death of the insured, 
the accidental manner, means, and causes by which it directly came about, inde- 
pendently of all other causes, without such evidence as might have been afforded 
by the certificate. There was no substantial evidence of death from other causes. 
Neither the verdict nor the judgment rendered thereon is made to depend upon 
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said certificate. The judgment was for the right party, and has ample, competent 
evidence for its support. We find no prejudicial error upon the trial with respect 
to any of the matters complained of. 

The judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the 
court. 

The judgment is affirmed. 

All concur. 


BOYLE v. MUT. BEN. HEALTH & ACCIDENT ASS’N. No. 24474. 
Supreme Court of Ohio. April 4, 1934. 
190 Northeastern Reporter 395. 
1. INSURANCE. 

Statute requiring deposit with superintendent of insurance of appointment in 
writing of attorney in state upon whom service may be had applied to mutual 
benefit health and accident association (Gen. Code § 9453 (8). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

2. INSURANCE. 

Statute requiring appointment of attorney in state upon whom service of 
process may be had does not require or contemplate that superintendent of insur- 
ance shall be appointed (Gen. Code § 9453 (8). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

3. INSURANCE. 

Written appointment by mutual benefit health and accident association of 
superintendent of insurance as attorney upon whom service could be had had no 
official status in department files of which superintendent’s successor was bound 
to take notice (Gen. Code § 9453 (8). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

4, INSURANCE. 


Insurance superintendent’s successor served with process under purported 
power of attorney executed by insurance association to predecessor, and who had 
no knowledge that power of attorney was on file when he was served, was not 
agent of insurance association under common-law rules of agency. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Syllabus by the Court. 

1. Section 9453 (8), General Code, requires foreign companies doing general 
health and accident insurance business upon a mutual assessment plan to deposit, 
as a condition precedent to transacting business in this state, a written instrument 
appointing an attorney upon whom service of process may be had. But such sec- 
tion does not authorize or specify that such appointee must be the superintendent 
of insurance, as is required by section 9478, General Code, pertaining to fraternal 
societies. 

2. An instrument appointing the superintendent as such attorney under section 
9453 (8), General Code, and filed with the state insurance department, confers no 
statutory mandate upon the superintendent, nor does it have an official status in 
the department files, of which his successors in office are bound to take notice. 

3. A superintendent’s successor in office, served with process under such pur- 
ported power of attorney, who has accepted no responsibility under such instru- 
ment and who had no knowledge that it was on file in his office when he was 
served, cannot be held to be the agent of the company executing the power, under 
the common-law rules of agency. 

Error to Court of Appeals, Huron County. 


Action by the Mutual Benefit Health & Accident Association against Lynn O. 
Boyle for injunction. The court of common pleas dismissed the petition, but the 
Court of Appeals, entered a decree granting an injunction. On motion to certify.— 
{Editorial Statement.] 

Judgment of Court of Appeals affirmed. 
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This action was brought by the defendant in error, the Mutual Benefit Health 
& Accident Association, in the Huron county court of common pleas on January 
18, 1933, wherein the association sought to enjoin Lynn O. Boyle from enforcing 
a certain judgment obtained by him against the association. The court of common 
pleas refused the prayer for an injunction and dismissed the petition. Thereupon 
the association appealed to the Court of Appeals, which entered a decree granting 
the prayer of the petition and enjoined Boyle from satisfying or attempting to 
satisfy the judgment obtained by him against the association. The cause is here 
after allowance of plaintiff in error’s motion to certify. 


While its final entry discloses that the cause was heard by the Court of 
Appeals upon the pleadings and evidence, no bill of exceptions has been filed in 
this court, and we are therefore relegated to the findings of fact and conclusions 
of law made by the Court of Appeals. The present suit in injunction was based 
on the claim that no valid service of summons was made upon the association in 
the previous action and therefore the Huron county court had no jurisdiction over 
the defendant. 


The history of the case can be briefly stated. On December 1, 1932, Boyle 
recovered a judgment by default against the association in the sum of $17,600. 
In that case summons had been issued to the sheriff of Franklin county, Ohio, 
who in his return certified that he summoned the association “by personally han- 
ding to Charles T. Warner, Superintendent of Insurance of the state of Ohio 
two (2) true and certified copies of this Writ with all endorsements thereon.” No 
notice of the commencement or existence of the action was ever given by the super- 
intendent of insurance to the association. Warner was superintendent of insur- 
ance when the summons was served, having succeeded one W. H. Tomlinson who 
was superintendent in October, 1920. The summons served upon Warner by the 
sheriff of Franklin county on August 19, 1932, was evidently made because of a 
certain instrument which had been executed by the president and secretary of the 
association and filed with the Ohio insurance department in October, 1920. This 
instrument, denominated “Exhibit 5,” purports to be a power of attorney, and 
contains a statement that, having applied for admission to transact business in 
Ohio in conformity with its laws, the association, “does hereby appoint W. H. 
Tomlinson, Superintendent of. Insurance, and his successors in office, its true and 
lawful Attorney, in and for the State of Ohio, on whom all proceedings of law 
may be served in any action or special proceedings against said Association in 
the State of Ohio.” It also contained a recital that said attorney was authorized 
as agent of the association to receive and accept service of process, that such 
service should be deemed valid personal service upon the association, and that 
the appointment was to continue in force until another attorney should be duly 
and regularly substituted. A second instrument, denominated “Exhibit 6,” and 
executed by the association was also filed on October 25, 1920. That instrument 
contained a stipulation authorizing “any agent of said Company in the State of 
Ohio, to acknowledge service of process in said State for and in behalf of said 
Company,” and that said service of process would be held to be as valid as if 
served upon the company, etc. 


When the Huron county suit was brought and service was made by the sher- 
iff of Franklin county, the association had an agent in Huron county upon whom 
service could have been, but was not, made. The findings of fact state that, when 
the purported service of August 19, 1932, was made upon the superintendent of 
insurance, Warner, the latter had no knowledge of the existence of the first-named 
instrument appointing Tomlinson and his successors as the lawful attorney upon 
whom service could be made. The defendant in error is a Nebraska corporation 
authorized to do health and accident insurance business upon the mutual assess- 
ment plan, and is not a fraternal benefit society. 

Young & Young, of Norwalk, for plaintiff in error. 

W. B. McLeskey and Albert A. Clark, both of Columbus, for defendant in 
error. 

Jones, Judge. 

The sole question involved under the facts found by the Court of Appeals is 
whether the filing by defendant in error of Exhibit 5 with the insurance depart- 





Acc.] Maryland Casualty Co. v. McGill 567 


ment on October 25, 1920, was sufficient to constitute a valid service upon the asso- 
ciation in the original case brought in the Huron county court. 

J1, 2} While section 9478, General Code, pertaining to fraternal benefit socie- 
ties applying for admission to do business, requires the appointment in writing of 
the superintendent of insurance and his successors upon whom legal process should 
be served, we can find no statute authorizing such appointment to be made and 
filed by this foreign insurance company which  concededly is not a fraternal society. 
This association is controlled hy section 9453 (8), General Code, which requires 
the deposit with the superintendent of insurance of an “appointment in writing of 
an attorney in this state upon whom service of process may be had.” This sub- 
section does not require “as a condition precedent to transacting business” that the 
superintendent of insurance shall be appointed as the attorney upon whom service 
shall be had. It connotes the opposite idea, that the appointment requires to be 
made is of one who occupies a private rather than an official status such as is held 
by the superintendent of insurance. Had the Legislature in the latter section 
intended that the superintendent should be the one upon whom legal process should 
be served, it would have so specified as was done in said section 9478, General 
Code. When at the same time this association also filed Exhibit 6 with the insur- 
ance department, which exhibit authorized any of its agents in the state to acknowl- 
edge service, the insurance department receiving and placing that instrument in 
its files, manifestly both the insurance company and the department of insurance 
conceived that section 9453 (8), General Code, had been fully complied with. 

[3, 4] It is clear that, under the provisions of sectipn 9453(8), General Code, 
the Legislature conferred no statutory mandate upon fre superintendent as such, 
to receive and accept service on the defendant in error. Such being the case, 
Exhibit 5 had no official status in the department files, of which Tomlinson’s suc- 
cessor was bound to take notice. The trial court seemed to take the view that, if 
it were conceded that Warner, as Tomlinson’s successor, had no statutory author- 
ity to accept the responsibility imposed by the alleged power of attorney, yet 
“having received the summons he accepted the authority” under the common-law 
rules of agency. While such an argument might have some force as to Tomlinson, 
it cannot apply to his successor. Warner, who accepted no such responsibility 
and who had no knowledge that such an instrument had been filed in his office; 
nor had that fact been communicated to him when he was served with process. 

The Court of Appeals found that, when Sheriff Paul made his service upon 
Warner on August 19, 1932, Warner had no such knowledge. Had Warner in 
fact been served as claimed, there was nothing in his files advising him in his 
oficial capacity that a common-low power of attorney was on file in his office. 
Had Warner in fact notified the insurance association that it had been sued, or 
had he forwarded to it a copy of the summons, there might be a plausible argu- 
ment supporting the conclusion advanced by counsel for plaintiff in error. But 
this was not done, and, so far as this record discloses, the insurance association 
had no knowledge of the Huron county suit until after judgment had been taken 
against it. 

The judgment of the Court of Appeals is affirmed. 

Judgment affirmed. 


Weygandt, C. J., and Allen, Matthias, Bevis, and Zimmerman, JJ., concur. 


MARYLAND CASUALTY CO. v. McGILL. No. 1243. 
Court of Civil Appeals of Texas. Eastland. March 2, 1934. 
69 Scuthwestern Reporter (2d) 158. 
1. INSURANCE. 

Recovery on automobile accident policy for indemnities which accrued to 
insured during his lifetime and which under policy were payable to him, could 
be had only by legal representative of insured’s estate, or, if there were no ad- 
ministration or necessity therefor, by his legatees or heirs. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

2. INSURANCE. = ; ; 
That insured’s wife was beneficiary of indemnity for loss of insured’s life 
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under automobile accident policy did not authorize her to sue for indemnities 

payable to insured and which accrued during insured’s lifetime. 
(For other cases, see Insurance, Dec. Dig. § 624[1].) 

5. INSURANCE. i ; 
Petition by beneficiary for loss of insured’s life, seeking to recover indemni- 

ties payable under special automobile accident policy which accrued during in- 

sured’s life and which were payable to insured, held subject to general demur- 

rer, in absence of allegation showing whether insured died testate or intestate, 

whether he left any heirs other than plaintiff, or whether there was any ad- 

ministration pending on his estate or necessity therefor. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action by Norine Prudom McGill against the Maryland Casualty Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

R. H. Mercer, of San Antonio, for appellant. 

David C. Brown and Elbert R. Spence, both of San Antonio, for appellee 

HickMAN, Chief Justice. 

Appellee brought this suit upon a special automobile accident policy alleged 
to have been issued by appellant to William B. McGill, her deceased husband. 
A copy of the policy was attached to her petition and made a part thereof by 
reference. She was named as beneficiary in the policy as to the indemnity pay- 
able thereunder for loss of life of the insured, but, by the express terms of the 
policy, all other indemnities were payable to the insured. The provision is ex- 
pressed in this language: “Indemnity for loss of life of the insured is payable 
to the beneficiary if surviving the insured, and otherwise to the estate of the 
insured. All other indemnities of this policy are payable to the insured.” 

No recovery was sought for the loss of life of the insured, but recovery 
was sought alone for indemnities under the following provisions: ‘ 

“Section II. * * * (A) From the date of the accident wholly and continuous- 
ly prevent the insured from performing any and every kind of duty pertaining 
to his occupation, the company will pay a weekly indemnity of Twenty-Five 
Dollars for the period of such disability, but not exceeding twenty-six consec- 
utive weeks. 

“Section III. (A) If by reason of a bodily injury so sustained for which in- 
demnity is payable under this policy, the insured shall be removed to a hospital, 
or if such injury necessitates the attendance of a graduate nurse, the company 
will pay an additional indemnity at the rate of Fifteen Dollars per week for 
the period of hospital confinement or nurse’s attendance, as the case may be, 
but not exceeding four consecutive weeks.” 


By the allegations of her petition, all of these indemnities accrued during 
the lifetime of the insured. There is absent any allegation showing whether 
the insured died testate or intestate, whether or not he left any heirs other 
than appellee, or whether there was any administration pending upon his estate 
or any necessity therefor. In short, appellee declared upon a policy for indem- 
nities which, by the terms thereof, were not payable to her. Appellant first filed 
a general demurrer and general denial. Later it filed its first amended original 
answer, consisting of a plea in abatement, general demurrer, special exceptions, 
general denial, and special pleas. The plea in abatement, general demurrer, and 
certain of the special exceptions were overruled, and the case tried on its 
merits. Upon the verdict of the jury returned in answer to special issues, judg- 
ment was entered for appellee for the amount claimed to be due under the pol- 
icy, including interest, penalties, and attorney’s fees. Appellant’s brief contains 
fifty-four propositions, based, upon forty-seven assignments of error, but, under 
the views entertained by us on the question of pleadings, we shall find it un- 
necessary to discuss all these various propositions. 

[1, 2] Appellee’s petition alleged no right whatever in her to recover for 
the indemnity payable by the terms of the policy to the insured. As the bene- 
ficiary of the indemnity for loss of life of the insured, she could have maintained 
an action therefor, but that question is not involved. By her suit she sought to 
recover only for indemnities which accrued to the insured during his lifetime. 
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Recovery for these indemnities could be had only by the legal representatives 
of the estate of the insured, or, in case there was no administration, or necessity 
therefor, then by his legatees or heirs. The fact that appellee was the benefi- 
ciary of the indemnity for loss of life of the insured did not enable her to main- 
tain a suit for the indemnities which were payable to him and which accrued 
during his lifetime. Brotherhood of Railway Trainmen v. Dee, 101 Tex. 597, 111 
S. W. 396; Knights of Maccabees of the World v. Patton, 179 Ky. 410, 200 S 
W. 614; Martin v. Travelers’ Ins. Co. (Mo. App.) 247 S. W. 1024. 


[3-5] Appellant sought to abate the suit on the ground, among others, that 
plaintiff was not entitled to bring the suit, if there was a cause of action, and 
that the pleading showed upon its face that appellee had no cause of action. 
This plea in abatement was not filed in due order, but appeared for the first 
time in the amended answer. If the question, therefore, is one that could be 
raised only in abatement, then it has been waived. 1 Tex. Jur. p. 158, § 115. 
On the other hand, if it is a question which could be urged in bar of appellee’s 
right of recovery, the fact that the plea in abatement was filed would not pre- 
clude appellant from relying upon its demurrers and pleas in bar. The original 
answer contains a general demurrer, which was carried forward in due order of 
pleading in the amended answer, and the action of the trial court in overruling 
same is made the basis of an assignment of error. The question for our decision 
is whether the petition was subject to a general demurrer. We have concluded 
that it was. In the case of Peveler v. Peveler, 54 Tex. 53, the heirs of a dece- 
dent brought suit on a bond, alleging that there was no pending administration 
m the estate. The evidence showed a pending administration, and it was held 
that the right of the plaintiff to recover was negatived by facts and that the de- 


fendants were not required to plead in abatement the nonjoinder of the admin- 
istrator. 


In the case of Hamilton v. James A. Cushman Mfg. Co., 15 Tex. Civ. App. 
338, 39 S. W. 641, 642, the plaintiffs sued as partners on a contract alleged to 
have been made with them as partners, but, as a matter of fact, the contract 
was made with a corporation in which they were the stockholders. The cause 
of action, if any existed, was in the corporation, and not in the partnership. Jus- 
tice Williams, writing for the court, delivered a very illuminating opinion on the 
real distinction between pleas in abatement and pleas in bar, concluding that the 
question of the right of the plaintiffs to recover could be raised by a plea in 
bar. The following language is taken from that opinion: “Upon a cause of ac- 
tion accruing to the corporation, those individuals, either solely or as partners, 
could not maintain an action at all, unless they had acquired the claim from the 
corporation, which is not pretended here. If A. sues B., alleging a contract be- 
tween themselves for the sale and delivery of goods and its performance by A., 
and B. answers that the contract was not with A., but with C., who had per- 
sormed it, and alone had right of action on it, can it be said that this would be 
a dilatory plea, setting up either a want of A’s capacity to sue, or of his right 
to recover in the capacity in which he sued? We think not. The defense urged 
would be plainly a denial that A. has any cause of action at all.” 

That reasoning applies in the instant case. Appellee’s petition failed wholly 
to allege any cause of action in her favor against appellant. A plea in abate- 
ment must give the plaintiff a better suit. It was appellant’s contention that ap- 
pellee had no suit at all, and it could not therefore give her any better suit. 
Let us suppose, for instance, that the insured died testate, and this claim passed 
by his will to a third person; or let us suppose that he died intestate, but leaving 
debts, necessitating an administration. A judgment in favor of appellee would 
not be res adjudicata of the claim of such beneficiary or administrator, and a 
holding that the right of appellee to a judgment could be raised only by a plea 
in abatement would authorize a double recovery against appellant. The question 
presented is not unlike that considered by this court in Pinkerton v. Kempner, 
8 S.W.(2d) 555. In that case the plaintiff declared upon a promissory note pay- 
able to the order of a third person. Her petition was good, because she alleged 
ownership of the note in herself, but the proof failed to meet the allegation, and 
it was held that, in the absence of evidence to show ownership of the note by 
plaintiff, she was not entitled to recover thereon. If it is necessary to prove 

wnership of a claim declared upon, it is likewise necessary to allege it. The 


s 
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question is one of pleading a cause of action, rather than one of capacity to sue 
It is our conclusion that the trial court erred in overruling the general demur- 
rer to appellee’s petition. 

[6] The evidence likewise does not support appellee’s right of recovery, and 
we are called upon to render judgment in appellant’s favor. This we cannot do. 
Since we have held the pleading subject to a general demurrer, we are not au- 
thorized to render judgment against appellee on the merits. Such judgment 
would not be supported by the pleadings. Bennett v. Gillet (Tex. Civ. App.) 
57 S. W. 302; Western Union Telegraph Co. v. Owings (Tex. Civ. App.) 38 S. 
W.(2d) 831. 

[7-9] Several errors are assigned in the brief, but most of them will prob- 
ably not arise upon another trial. We think it not improper, however, to re- 
announce the rule that appellant was entitled to an affirmative submission of 
each group of facts pleaded and relied upon by it as a defense. Colorado & S. 
Ry. Co. v. Rowe (Tex. Com. App.) 238 S$. W. 908; Fox v. Dallas Hotel Co., 111 
Tex. 461, 240 S. W. 517. This right is not preserved to a defendant by submit- 
ting the plaintiff's issues, and giving a general charge directing the jury how to 
answer such issues in the event it entertains certain views regarding defendant's 
defenses. It is not proper to give a general charge to a jury in a case submitted 
upon special issues. Standard et al. v. T. P. C. & O. Co. (Tex. Civ. App.) 47 
S.W.(2d) 443; K. C., Mo. & O. Ry. Co. v. Moore (Tex. Civ. App.) 11 S.W.(2d) 
350: 

For the reasons above assigned, the judgment of the trial court is reversed, 
and the cause remanded. 





Auto. | Miller et al. v. Union Automobile Ins. Co. 


AUTOMOBILE 


MILLER et al. v. UNION AUTOMOBILE INS. CO. No. 6962. 
Circuit Court of Appeals, Fifth Circuit. Feb. 17, 1934. 
69 Federal Reporter (2d) 99. 
1. INSURANCE. 

Where clause in insurance policy is unambiguous, rule that policy must be 
construed strongly against insurer is inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Words of insurance policy must be interpreted in their plain, ordinary mean- 
ing 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insured under automobile liability insurance policy, where insured was riding 
in but was not operating automobile at time of accident resulting in fatal injuries, 
held not entitled to recover indemnity under accidental death indorsement. 

Automobile liability insurance policy contained accidental death indorse- 
ment providing for payment of stipulated indemnity if named assured, or 

any member of his family, or any other person in his service, or employ, 

while driving described automobile, should meet death immediately or 

within period of 30 days from date of injury, if caused solely through 
external, violent, and accidental means, and sustained as a direct result of 

a collision or overturning of the automobile. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Appeal from the District Court of the United States for the Southern District 
of Texas; William H. Atwell, Judge. 

Suit by J. E. Miller and others against the Union Automobile Insurance Com- 
pany. From a judgment in favor of defendant, the plaintiffs appeal. 

Atirmed. 

John R. Beasley, of Beeville, Tex., and Wm. McLean, of Fort Worth, Tex., 
ior appellants. 

J. D. Wheeler and Robert W. B. Terrell, both of San Antonio, Tex., for 
appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 


Appellants brought suit on a policy of insurance issued by appellee to recover 
$5,000 for the death of their mother, resulting from an automobile accident. The 
jury was waived and the case was submitted on an agreed statement of facts. 
From an adverse judgment, this appeal is prosecuted. 

It appears that appellee had issued a combined policy of insurance to Mrs. 
Gertrude Miller covering a Chevrolet coupé automobile owned by her and insur- 
ing her against loss from fire, theft, property damage, and for liability for 
ries caused to others. Attached as part of the contract was the following 
rider 

“Accidental Death Endorsement. 


“In consideration of the premium of $5.00, the company, upon receipt of 
acceptable proof, will pay to the named assured, or in the event of his death 
from causes herein recited, to said named assured’s estate Five Thousand Dollars 
($5,000.00), (the principal sum), (a) if the named assured under the policy to 
which this endorsement is attached, or (b) any member of his family, or (c) any 
other person in his service or employ, while driving the automobile described in 
Statement No. 3 of the Schedule of Declarations as shown in the policy to which 
this endorsement is attached, should meet death immediately or within a period 
of thirty (30) days from the date of injury, if caused solely through external, 
violent, and accidental means, and sustained as a direct result of a collision or 
overturning of the said described automobile.” 

Mrs. Miller was a widow and owned no other automobile. About the Ist of 
June, 1928, she left Austin in the car with her son Ernest, intending to go to 
Colorado. Part of the time she was personally at the wheel operating the car. 
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At times her son Ernest relieved her. On June 2d, when proceeding along the 
highway and approaching the town of Eddy, Tex., while her son Ernest was at 
the wheel, operating and steering the automobile, the car collided with a tele- 
thone pole at the edge of the roadway. Mrs. Miller received injuries which 
resulted in her death on the following day. It is probable that both Mrs. Miller 
and her son were dozing just before the accident. At any rate it is not shown 
that Mrs. Miller was exercising any authority over her son or directing his move- 
ments while he was driving. 

[1-3] It is plain from the provisions of the rider that there could be no 
recovery for the death of Mrs. Miller unless she was driving the automobile her- 
self immediately prior to and at the time of the fatal accident. By a somewhat 
metaphysical argument, appellants seek to sustain the contention that by sitting 
alongside her son, who was actually operating the car, Mrs. Miller was driving it 
within the meaning of the policy. With this we do not agree. There is no room 
for the application of the rule that an insurance policy is to be strongly construed 
against the insurer. The words of the contract are to be interpreted in their 
plain, ordinary meaning. There could be no doubt that under the provisions of 
the policy Mrs. Miller was not covered unless actually steering and operating the 
car when she received her fatal injuries. We agree with the ruling of the District 
Court. Bergholm vy. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed 
416. 


The record presents no reversible error. 
Affirmed. 


BOWEN v. COTE et al. (two cases). Nos. 2882, 2883. 
Circuit Court of Appeals, First Circuit. Feb. 16, 1934. 
69 Federal Reporter (2d) 136. 
1. INSURANCE. 


Automobile liability policy issued to New Hampshire resident held New 
Hampshire contract, to be construed according to law of that state. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. INSURANCE. 

Under record, finding that there was no substantial legal evidence that bor- 
rower, at time of accident, was operating automobile with owner’s express or 
implied consent, as respects automobile liability insurer’s liability, held not so 
clearly wrong as to warrant reversal. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE. 

Where automobile liability insurer, before undertaking defense of injured 
party’s action against driver, gave seasonable written notice to driver and injured 
party’s counsel that it disclaimed liability, insurer held not estopped, in injured 
party’s equity suit, to deny that accident was covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeals from the District Court of the United States for the District of 
New Hampshire; George F. Morris, Judge. 

Suits by Cecelia Bowen and by Maurice S. Bowen against Eva Cote and 
others. From a decree dismissing the bill in the first suit, and from a decree dis- 
missing the bill in the second suit (2 F. Supp. 481), respective plaintiffs appeal. 

Affirmed. 

Robert W. Upton, of Concord, N. H. (Laurence I. Duncan, of Concord, 
N. H., and Dennis E. Sullivan, of Franklin, N. H., on the brief), for appellants. 

Raymond U. Smith, of Concord, N. H. (Theo S. Jewett, of Laconia, N. H 
on the brief), for appellees. 

Before Wilson and Morton, Circuit Judges, and Letts, District Judge. 

Morton, Circuit Judge. ; as 

These are bills in equity brought to obtain recourse to a certain policy ot 
indemnity insurance issued by the Phoenix Company of Eva Cote covering the 
operation of an automobile owned by her. The plaintiffs were injured in a colli- 
sion between their car and the Cote car, which was being driven by the defendant 
Soucy. They recovered judgments against Soucy, but not against Cote. Soucy 1s 


, 
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unable to pay the judgments against him. The plaintiffs are endeavoring to enforce 
against the Phoenix Company for their benefit an alleged liability under the Cote 
policy, founded on the Soucy judgments. The Phcenix Company denied that the 
accident was within the coverage of the policy. The cases were heard by the 
District Judge, and decrees were entered dismissing both bills. The plaintiffs have 
appealed. 

The facts were fully and carefully found and stated by the District Judge. 
Miss Cote resided in New Hampshire. She insured herself against liability for 
injuries caused by the operation of her car, a Reo sedan, with the Phoenix 
Indemnity Company. The policy was issued to her, upon “declarations” made by 
her to the company. It insured her against “loss from liability for damages on 
account of bodily injury including death as a result of accident,” etc. It provided 
that: 


“The unqualified term ‘assured’ wherever used in this policy shall include the 
assured named in the declarations and any other person legally operating any of 
the automobiles described in the declarations and any person, firm, or corporation 
legally responsible for the operation thereof, provided such operation is with the 
termission of the named assured, etc.” (Italics supplied.) 

[1] The policy is a New Hampshire contract and is to be construed accord- 
ing to the law of that state. The defense was that at the time of the accident to 
the plaintiffs the car was not being operated with the permission of the assured. 

From the findings of fact it appears that, on the day before the accident, 
Soucy and one Bournival went to Miss Cote and sought permission to take her 
car. She knew that Soucy’s driving license had been revoked or suspended, and 
that he had no right to drive an automobile in New Hampshire. She asked if he 
had some one to drive the car, and he said Bournival would drive. She thereupon 
gave Soucy the key to the car; and the two men took the car and accompanied 
by a Miss Huard, a friend of Bournival, went to Boston, where they spent the 
evening, and returned to Manchester, N. H., arriving there about 4 o’clock on the 
following morning. Two or three hours later Bournival left the car and went to 
work. Soucy, instead of returning the car to the garage where it was kept by 
Miss Cote, after some conversation with Miss Huard started to drive with her 
from Manchester to Dixville Notch, N. H., a distance of more than 150 miles. 
Neither Miss Cote nor Bournival knew that such a trip was to be undertaken. 
Soucy and Miss Cote both testified, and we infer that the District Judge accepted 
their statements, that this was the first time he had driven Miss Cote’s car on the 
highway. While on the way to Dixville Notch the accident in question occurred. 
\s has been said, Miss Cote was not a defendant in the actions brought by the 
plaintiffs to recover damages; there is no judgment against her. 

2, 3] The District Judge found: “There is no substantial legal evidence that 
Soucy was operating the assured’s car at the time and place of the accident with 
the consent of the owner, either expressed or implied, and unless the Phoenix 
Indemnity Company is estopped to deny coverage by reason of having assured the 
defense of the original action, there must be a decree for the defendant.” This 
decisive finding is criticized by the plaintiffs as being clearly wrong. They con- 
tend that Miss Cote gave Soucy permission to operate the car, that this permis- 
sion was unconditional, and that the talk about Bournival driving was of merely 
cautionary character. It is true that the permission to use the car was unqualified 
as to place, time, or destination. It is equally clear that, at the time when the 
permission was given, there was talk about who would drive, all parties to the 
transaction understanding that Soucy could not legally do so. The District Judge, 
who, having heard the participants in the conversation testify, is in a much better 
position than we are to make an accurate judgment as to the effect of what was 
said, thought that the stipulation, that somebody other than Soucy should do the 
driving, was more than cautionary talk and was a condition on the permission to 
use the car. There was much testimony in support of his view. As both Soucy 
and Miss Cote told the conversation, it certainly amounted to a permission con- 
ditional on Bournival’s driving. Bournival, the only other witness on this point, 
testified that when Soucy asked Miss Cote for the car she replied with the ques- 
tion, “Who is going to drive?” Whereupon Soucy said that Bournival would do so. 

The circumstances surrounding the conversation were unusual; a person 
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whose license had been suspended and who had no right to drive was asking to 
borrow a car. It is natural to believe that the owner of the car would ask assur- 
ance on that point. And it is not unreasonable to suppose that the assurance might 
take the form of a condition on the right of use. While Soucy and Miss Cote 
appear to have been intimate friends, and the car was apparently kept by her in 
part at least for his use, and while there was testimony, which she denied, that 
_ She made statements to the police and the doctor soon after the accident that the 
car was being used with her permission, the question how far the surrounding 
circumstances and such contradictory statements, if any, as she in fact made, 
affected her credibility was, within wide limits, for the trial judge to decide. We 
are by no means satisfied that his finding was clearly wrong. 

[4] The Phoenix Company undertook the defense of the actions brought 
against Soucy. Before doing so it gave written notice, both to Soucy and to coun- 
sel for the plaintiff, that it disclaimed liability for the accident, and that it under- 
tock the defense reserving its rights and without admitting that the accident was 
covered by its policy. It appears to be the law of New Hampshire that an insurer 
who under such circumstances undertakes the defense of an action without a denial 
of liability under its policy is estopped from claiming that the accident was not 
covered by the policy; and that if the insurer intends to deny liability, it must do 
so seasonably to both parties. See Sauriolle, Adm’r v. O’Gorman et al., 86 N. H. 
39, 163 A. 717. On this point the District Judge found: “that the notice of dis- 
claimer was seasonably given by the indemnity company in advance of trial. I 
cannot find that the plaintiff’s rights were prejudiced because of lack of notice. 
The expense of trial before the jury was incurred after notice had been given 
and after plaintiff’s counsel had had ample time to determine Soucy’s financial 
standing and the chances of collecting any judgment that might be obtained 
against him.” This finding also was in our opinion in clear accordance with the 
evidence presented. 

It follows that the judgment was right and must be affirmed. 

In each case: 

The judgment of the District Court is affirmed. 


CARL INGALLS, Inc., v. HARTFORD FIRE INS. CO. Civ. 1269. 
District Court of Appeal, Fourth District, California. April 9, 1934. 

31 Pacific Reporter (2d) 414. 
1. INSURANCE. 

Risk fairly within contemplation of insurance policy is not to be avoided by 
any nice distinction or artifical refinement in use of words (Civ. Code § 1644) 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 
Ambiguous insurance policy is to be construed liberally in favor of insured 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 
_ Where truck partially tipped over, spilling contents, but with load removed 
righted itself, there was “overturning of truck” within insurance policy covering 
transportation of material, since anything has been “overturned” when it has been 
sufficiently tipped over to spill contents. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from Superior Court, Kern County; Erwin W. Owen, Judge. 

Action by Carl Ingalls, Incorporated, against Hartford Fire Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed. 

Brittan & Mack, of Bakersfield, for appellant. 

George H. Hauerken, of San Francisco, and Borton & Petrini, of Bakersfield, 
for respondent. 

BarNarpb, Presiding Justice. 

The plaintiff, who was engaged in the trucking business in Bakersfield, con- 
tracted with the Southern California Edison Company to haul a quantity of flume 
iron from Bakersfield to Borel. Between those points there is a winding moun- 
tain road: Before beginning the work the plaintiff secured from the defendant 
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an insurance policy denominated “Trip Transit Insurance” covering the trans- 
portation of this material between the places named. 

While one load was being hauled, a portion of the flume iron was damaged 
under the following circumstances: The truck and trailer upon which the ma- 
terial was loaded, and which with the load weighed about twenty-one tons, was 
proceeding slowly around a sharp curve on this mountain road. At that point a 
bank had been built up on the right-hand side so that the right side of the road 
was considerably higher than the left side. The right slope of this bank consisted 
of dirt recently filed in and which was much softer than the roadbed proper. As 
the truck and trailer went around this curve the driver kept so far to the right 
that the trailer straddled this bank in such a manner that its right wheels were 
near the bottom of the right slope of the bank and were then approximately at a 
level two feet lower than the level of the left wheels, which remained on the road 
proper. While the trailer was in this position the right-hand wheels thereof sank 
into the soft dirt some six inches or a foot more and this, combined with the 
higher elevation of the left wheels, caused the left wheels of the trailer, or some 
of them, to raise about a foot from the ground, which, in turn, caused the heavy 
load to slide off to the ground, resulting in the damage in question. According to 
one part of the evidence the left wheels of the truck were raised about a foot 
from the ground, and according to another part of the evidence a particular wit- 
ness only saw the left rear wheels of the trailer raise about a foot from the 
ground at a particular time. In any event, while the left wheels of the vehicle 
were elevated some two and one-half or three feet above the right wheels, a 
part of the left wheels left the ground and the truck turned over to the right side 
sufficiently to dump the load. After the load slipped to the ground the left wheels 
settled back to the roadbed and the driver was able to pull the trailer back on 
the road. The flume iron was damaged by being thrown from the trailer to the 
extent that it was unfit for the use intended and was rejected by the consignee, 
and the plaintiff was compelled to replace it with new iron. This action followed 
to recover under the policy for the loss sustained. At the close of the plaintiff's 
case the defendant moved for a nonsuit upon the ground that the cause of the loss 
vas not a peril insured against in the policy, and upon the further ground that the 
plaintiff had not established the amount of damages with sufficient certainty. The 
motion was granted and a judgment of nonsuit entered, from which this appeal 
was taken. 

There is sufficient evidence as to the amount of damage to sustain a judg- 
nent and the only real question presented is as to whether, under the terms of 
he policy, the loss in question occurred from one of the perils insured against. 

The contract of insurance in question consisted of a general open policy, to 
which was attached a rider and a certificate. The policy itself contains the follow- 
ing clause: 


“This Policy Insures 

“(Within the foregoing provisions, and except as hereinafter provided.) 

“While on land against loss or damage caused by fire, lightning, cyclone, tor- 
nado, flood (Meaning thereby the rising of navigable waters), earthquake, explo- 
sion, landslide, collision (the coming together of cars during coupling not to be 
deemed a collision), derailment, overturning of vehicle, collapse of bridge or 
culvert, and other perils of transportation * * *.” 

Among the conditions named therein is the following: “It is a condition of 
this policy, that liability hereunder shall attach as the said goods, wares, and/or 
merchandise are delivered to and accepted by the railroad company or other car- 
ner at or on its automobile, conveyance, wharf or depot and shall continue (while 
in transit) until the arrival of same or the several portions thereof at the destina- 
tion hereinbefore named and for the additional time reasonably necessary for the 
removal of said property or the several portions thereof from the automobile, 
car, conveyance, wharf or depot (as the case may be).” 

The rider contains the following clauses: 

“While on Automobile Truck:—Covering only while on truck in transit be- 
tween places named therein. Against direct loss or damage caused by fire, light- 
ning, cyclone, tornado, flood (meaning rising waters), collision, overturning of the 
truck and collapse of bridge ” 

“Should any claim arise hereon for loss or injury to any part of the interest 
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insured this policy to be liable only for the cost of replacing the part or parts lost 
or damaged.” 

The certificate, like the policy and the rider, is headed “Trip Transit Insur- 
ance.” It certifies that the company insures the appellant under the policy named 
on 108 pieces of flume iron weighing twenty-two tons on a trip from Bakersfield, 
Cal., to Borel, Cal., to be shipped by motor truck and/or trailer, giving the valua- 
tion of the shipment and the premium. It contains the following clause: 

“The Policy Covers 

“While on Automobile Truck: Covering only while on truck in transit be- 
tween places named. Against direct loss or damage caused by fire, lightning, 
cyclone, tornado, flood (meaning rising waters), collision, overturning of the 
truck and collapse of bridges.” 

|1-4] The appellant contends that the accident causing the damage to this iron 
was within the perils insured against by the policy, both because it occurred 
through the overturning of the trailer and because it was one of the “other perils 
of transportation” set forth in the insuring clause of the policy. The respondent 
contends that there was no overturning of this vehicle within the meaning of the 
policy and that the policy did not insure against “other perils of transportation,” 
since that portion of the insuring clause set forth in the policy is omitted from 
the statement of what the policy covers which is set forth both in the rider and 
in the certificate. Under the view we take of the first of these propositions it 
will be unnecessary to consider the second. 

All three portions of the policy referred to include the provision that the 
merhcandise in question shall be insured, with certain exceptions not here niate- 
rial, while the same was in transit between the places named, against loss or 
damage caused by certain designated things, including the overturning of the 
truck. 3v the certificate these provisions were made applicable to the trailer. 
The policy and the rider are general in their nature while the certificate particu- 
larly designates the merchandise to be carried, between what points it was to be 
carried, and that it was to be carried either on a truck or a trailer. 

The most important question presented is as to the meaning of the phrase 
“overturning of the truck.” The respondent contends that nothing less than a 
complete overturning of the vehicle was contemplated by the policy and that the 
truck or trailer could not be said to have overturned until it had completely tipped 
over or until it had come to rest upon some part or parts thereof other than the 
wheels. We are unable to agree with this interpretation of the language used. 
As was said in Granger v. New Jersey Ins. Co., 108 Cal. App. 290, 291 P. 698, 
700: “A risk fairly within contemplation is not to be avoided by any nice dis- 
tinction or artificial refinement in the use of words.” Section 1644 of the Civil 
Code provides: “The words of a contract are to be understood in their ordinary 
and popular sense, rather than according to their strict legal meaning; unless 
used by the parties in a technical sense, or unless a special meaning is given to 
them by usage in which case the latter must be followed.” 

In Moblad v. Western Indemnity Co., 53 Cal. App. 683, 200 P. 750, the court 
quotes from another case (Bell v. American Ins. Co., 173 Wis. 533, 181 N. W. 
733, 14 A. L. R. 179) as follows: “ ‘It is a fundamental rule that the language 
of a contract is to be accorded its popular and usual significance. It is not per- 
missible to impute an unusual meaning to language used in a contract of insurance 
any more than to the language of any other contract.’” 


We take it that the ordinary and popular sense thus to be attributed to the 
words of a contract is to he related to the circumstances under which they are 
used, having in mind the purpose of the contract and the general situation which 
brought it into existence. In the case of Meyerstein v. Great American Ins. Co., 
82 Cal. App. 131, 255 P. 220, 222, the court said: “Where, then, the language may 
be understood in more senses than one, the rule of law is that an insurance policy 
is to be construed liberally in favor of the insured, and any uncertainty or ambig- 
uity in the contract is to be interpreted most strongly against the insurer.” 

In examining this contract, with these rules in mind, it not only appears that 
the purpose for which this insurance was taken was to insure this cargo while in 
transit between the two points, but it is to be noted that the perils insured against 
are those which might naturally be expected to affect the merchandise while thus 
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being transported, including such items as collision, overturning of the vehicle 
and collapse of bridges. It was the merchandise rather than the vehicle which 
was insured and the safety of the merchandise was the object of taking out the 
insurance. While it must be conceded that the liability of the insurance company 
is limited by the terms of the policy and that the samé does not extend to a damage 
arising from some peril not insured against, the perils named in all portions of 
the policy indicate an intention to cover most of the natural risks usually to be 
expected in transporting the property. A collision or a collapse of a bridge would 
be important only as it affected the merchandise being transported. Similarly the 
overturning of the truck is important only for the same reason. The effect of 
ali overturning of the merchandise, which may thereby be dumped on the ground, 
is the same whether that overturning be complete or only partial, so long as it is 
sufficient to cause the injury. We see nothing in the language used to compel the 
conclusion that the insurance company was to be liable in case the vehicle com- 
pletely overturned and be free from liability in case it only partially overturned. 
It is perfectly apparent from the evidence here that if the chains by which the load 
was fastened on this trailer had not broken, the trailer would have come to rest on 
its side and would then have been “overturned” within the meaning contended for 
by the respondent. The fact that the chains broke and the load slipped off 
before the trailer came to rest and that, with the load removed, the vehicle righted 
itself, is not conclusive unless the overturning referred to in the policy and in 
the certificate must be construed to be a complete and permanent overturning. 
Even then the question would remain whether a vehicle lying on its side would be 
overturned or whether all wheels must be in the air in order to come within the 
language used. It is significant that the covering clause limits the kind of flood 
insured against, but places no limitation or definition upon the other perils covered. 
It could hardly be argued that a loss caused by a collapse of part of a bridge was 


not covered because there had not been a total collapse of the bridge. The degree 


or amount of overturning of the vehicle used is no more fixed by the language 
used than is the degree or extent of collapse in a bridge. 


Having in mind the purpose of the policy the general circumstances, and the 


other provisions of the policy, as well as the clause here in question, and under the 
rules above referred to, we are of the opinion that there was an overturning of 
this vehicle within the meaning of the policy. It must be admitted that the vehicle 
partially overturned, causing the damage in question, and the language used in the 
policy is broad enough to cover both a partial and a complete overturning of 
the vehicle. In ordinary parlance, anything has been overturned when it has been 
sufficiently tipped over to spill its contents and, in the absence of anything in the 
policy indicating a different meaning, the ordinary sense of the words used should 
not “by any nice distinction or artificial refinement” be changed in order to avoid a 


risk which seems to have been fairly within the contemplation of the policy. 
The judgment is reversed. 


We concur: Marks, J.; Jennings, J. 


ROCHON vy. PREFERRED ACCIDENT INS. CO. OF NEW YORK. 
Supreme Court of Errors of Connecticut. March 6, 1934. 
171 Atlantic Reporter 429. 
3. INSURANCE. 


Judgment for automobile collision injuries against alleged driver of other 
car, though res judicata between parties thereto, would not be res judicata to 
establish that defendant was driving car with owner's permission, so as to be 
“assured” within automobile liability policy, in subsequent action by injured 
plaintiff against insurer (Gen. St. 1930, § 4231). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 
4. INSURANCE. 

Plaintiff suing on insurance policy may allege in general terms compliance 
with all obligations policy imposes on him and insurer must then allege any 
breach of policy on which it proposes to rely, but such allegation does not shift 
— of proof, plaintiff being bound to prove performance as regards breach 
alleged. 


(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 
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5. INSURANCE. 

Assured’s obligation under automobile liability policy to give informaticn to 
insurer respecting accident in written notice is independent of duty under pre- 
vision requiring assured to co-operate with insurer. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

6. INSURANCE. 

Provision of automobile liability policy requiring assured to co-operate with 
insurer applies to conduct of assured in connection with proceedings subsequent 
to notice looking to final determination of insured’s liability. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

INSURANCE. 

Purpose of requirement in automobile liability policy that assured, in his 
notice, give insurer information respecting accident is to afford insurer reasonable 
opportunity for investigation of facts rather than to give full information on 
basis of which it may proceed to disposition of case. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

& APPEAL AND ERROR. 

If alleged driver of automobile with owner’s permission falsely represented 
iacts to liability insurer, issue whether such conduct constituted breach of policy 
provision requiring assured to co-operate with company would present question 
for determination of trial court. 

(For other cases, see Appeal and Error, Dec. Dig. § 1008[1].) 

INSURANCE. 

Purpose of automobile liability policy provision requiring assured to co- 
operate with insurer is to protect insurer’s interest, and conduct of assured to 
constitute breach thereof must have adversely affected insurer's interest in sub- 
stantial way. 

(For other caess, see Insurance, Dec. Dig. § 514%.) 

INSURANCE. 

Merely inadequacy or untruthfulness of written statement made by assured 
to insurer respecting circumstances of accident does not alone necessarily consti- 
tute breach of condition ot policy requiring assured to co-operate with insurer. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Court of Common Pleas, New Haven County; Edward J. Finn, 
Judge 

Action by Ada D. Rochon against the Preferred Accident Insurance Com- 
pany of New York, to recover under a liability insurance policy. Judgment for 
plaintiff, and defendant appeals. 

Error, and cause remanded. 

See, also, 114 Conn. 313, 158 A. 815. 

Arg ued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Warren Upson, of Waterbury, fer appellant. 

Miches! V. Blansfield and Harry Krasow, both of Waterbury, for appellee. 

Ma tsigE, Chief Justice. 

[1] The complaint in this action alleged that the plaintiff had secured a 
judgment against Philip Duphiney, for injuries received by reason of his aa 
gent operation of an automobile which was in collision with one in which she 
was riding; that Fred A. Spencer and his wife or one of them was owner of 
the car; that the defendant had issued a policy insuring the owner of the car 
against liability for such injuries as the plaintiff suffered; that, as appears in a 
copy of the policy annexed to the complaint, it included within its provisions 
any person operating the car of the insured with his permission; that at the 
time of the accident Duphiney was operating the car with the owner’s per- 
mission; and that the Spencers and Duphiney had fulfilled all the obligations 
resting upon them under the terms of the policy. The plaintiff sought to recover 
the amount of the judgment, with interest and costs, undér the provisions of 
section 4231 of the General Statutes. The defendant filed an answer in which 
it admitted and denied allegations of the complaint, including among its denials 
the allegation that Duphiney was operating the car at the time of the accident 
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with the owner's permission; and it also pleaded a special defense. In this it set 
out the provisions of the policy defining the word “assured” as including one 
operating the insured’s car with his permission, and also a condition requiring 
the assured to give written notice to the defendant of the accident, stating the 
circumstances thereof, and to co-operate with the company; and it alleged that 
one of the issues litigated in the original action was whether Duphiney was operat- 
ing the car at the time of the accident; that all the issues in that action were found 
for the plaintiff; that Duphiney had represented to it that he was not operating 
the car at that time; that this representation was untrue and made diliberately 
to deceive the defendant; and that thereby Duphiney had broken the condition in 
the policy requiring co-operation by an insured. 


[2| The defendant by this answer assumed two wholly inconsistent positions: 
First, it denied that Duphiney was operating the car with the owner’s permission; 
second, it alleged that by deliberately misstating to it that he was not operating the 
car he had broken the condition of the policy to which we have referred, which 
would only be true if he was an assured, that is, was operating it with the owner’s 
permission. The defendant has persisted eveti into this court in attempting to 
maintain these opposing contentions. Thus, one ground of appeal is the refusal 
of the trial court to correct the finding so that it will state that Duphiney was not 
operating the car at the time of the accident; although a finding of the trial court 
that Duphiney was an assured under the terms of the policy is not attacked, and 
this would only be true if he was operating the car with the owner’s permission, the 
defendant does seek to correct another finding of the trial court that, upon the 
evidence before it, a conclusion that Duphiney lied to it was not warranted. A 
defendant is not entitled thus to pursue two wholly inconsistent claims in its plead- 
ings. Patchen v. Delohery Hat Co., 82 Conn. 592, 594, 74 A. 881, 135 Am. St. Rep. 
200. The defendant’s attempt to do this has resulted in a record so complicated 
as to make it difficult properly to dispose of the case, and to indicate a need of a 
disposition of the issues in a more orderly way than has been followed. In this 
situation we do not feel constrained to adhere too closely to technical rules in 
considering this appeal. 


[3, 4] The trial court has found the facts as to the recovery of the judgment 
by the plaintiff against Duphiney and also that, on the evening of the accident, 
Mr. Spencer had intrusted the car to Duphiney; that Duphiney gave to the repre- 
sentative of the defendant a statement of the accident in which he represented 
that he had left the car parked in the street before the accident and when he 
returned he found that it had been stolen and that the person operating it at the 
time of the accident was unknown; that on the trial of the first action, as on the 
trial of this, Duphiney had testified to this effect; and that the defendant had 
offered no evidence on this trial tending or intended to prove that any statement 
made by him was untrue. The trial court then stated certain “conclusions of fact,” 
among them, that Duphiney was an assured under the policy, that is, that at the 
time of the accident he was driving the car with the permission of the owner. 
The apparent basis of that conclusion is the judgment in the original action. As 
between the plaintiff and Duphiney, no doubt this judgment would be res judicata 
upon the issue whether or not he was then driving the car. But it would not 
establish the fact as between the plaintiff and the present defendant that Duphiney 
was an assured under the policy. Whether or not he was, would be an issue to be 
established by independent evidence in the trial of the present case, and until it was 
established the judgment would be without effect. The situation in this regard is 
like that presented where a judgment is claimed to be binding upon certain persons 
as privies; before it can be given conclusive effect as to them, it is necessary to 
determine, if it be not conceded, whether they are in fact privies; and in any action 
upon the judgment that must first be determined by independent inquiry in the 
court where the action is brought. Waterbury v. Clark, 91 Conn. 254, 258 99 A. 
378; Chicago & N. W. R. Co. v. Northern Line Packet Co., 70 Ill. 217, 220; New 
York Title & M. Co. v. Title Guarantee & T. Co., 187 App. Div. 537, 175 N. Y. S. 
763:.Pfarr v. Standard Oil Co., 165 Iowa, 657, 671, 146 N. W. 851, L. R. A. 1915C, 
336; 1 Freeman, Judgments (5th Ed.) §§ 448, 450. The “conclusion of fact” of 
the trial court, that the defendant did not prove the material allegations of its 
special defense, was based upon an evident misconception. It is our established 
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practice that one suing upon an insurance policy may allege in general terms com- 
pliance with all the obligations it imposes upon him, that the defendant insurer 
must then allege any breach of the terms of the policy upon his part upon which it 
proposes to rely, but that such an allegation does not shift the burden of proof, 
the plaintiff being bound to prove performance as regards the breach alleged. 
Harty v. Eagle Indemnity Co., 108 Conn. 563, 565, 143 A. 847. In passing, we call 
attention to the fact that the finding does not state the claims of law made by the 
defendant at the trial, as it should. 


The case must he remanded for further proceedings. Before it is taken up for 
another trial, the defendant should be required to elect whether to stand upon a 
contention that Duphiney was not an assured under the policy or, admitting that 
he was, to claim a breach of some condition precedent in the policy. If it chooses 
the former alternative, the judgment in the original action will not he effective 
against the defendant until, upon evidence offered before it, the trial court in this 
action is satisfied that he was an assured. If it chooses the latter alternative, the 
issue of performance of any condition in the policy precedent to the defendant's 
liability, which the defendant pleads was not fulfilled, must also be determined by 
the trial court before the judgment can avail. If the defendant pleads as a breach 
of condition that Duphiney gave false information to it, it will be for the trial 
court in this action to determine whether he did so or not, without regard to any 
issues in the former action, and it may conclude that he did tell the truth when 
he informed the defendant that he was not operating the car. It is not unusual 
for different courts to come to different conclusions upon the same issue. See, 
for example, Link v. State, 114 Conn. 102, 157 A. 857; Shea v. Link, 117 Conn. 
214, 167 A. 542. If the court should find, that Duphiney did make a false repre- 
sentation to the defendant that he was not driving the car at the time of the 
accident, it would then be for the trial court to determine whether this constituted 
a breach of any condition precedent in the policy. 


[5-7] The defendant in its present answer seems to claim that such a false 
statement would be a breach of that part of the policy requiring the assured to 
co-operate with the company. The particular paragraph in the policy in question 
reads as follows: “B. In the event of accident written notice shall be given by or 
on behalf of the assured to the company or any of its authorized agents, as soon 
as is reasonably possible thereafter, irrespective of whether or not any injury 
or damage is apparent at the time. Such notice should contain information 
respecting the time, place, and circumstances of the accident, with the name and 
address of the injured and any available witnesses. If such information is not rea- 
sonably obtainable, particulars sufficient to identify the assured shall constitute 
notice. The assured shall keep the company advised respecting further develop- 
ments in the nature of claims or suits when and as they come to his knowledge. 
The assured shall co-operate with the company and, upon the company’s request, 
shall assist in effecting settlement, securing evidence, and the attendance of wit- 
nesses, but the assured shall not voluntarily make any payment, assume any obliga- 
tion or incur any expense other than for immediate surgical relief except at his 
own cost.” The obligation of the assured to give information to the company as 
to the accident in his written notice is an independent requirement aside from the 
duty under the paragraph resting on the assured to co-operate with the insurer. 
‘The latter, as is evident from the terms of the paragraph as a whole and the 
context of the sentence referring to co-operation, applies rather to conduct of the 
assured in connection with proceedings subsequent to the notice, looking to a final 
determination of the insured’s liability. The purpose of the requirement that the 
assured in his notice give the insurer information as to the accident is to afford 
the latter a reasonable opportunity for an investigation of the facts rather than to 
give it full information upon the basis of which it might proceed to a disposition 


of the case. Ward v. Maryland Casualty Co., 71 N. H. 262, 268, 51 A. 900, 93 Am. 
‘St. Rep. 514. 


[8-10] If the trial court find that Duphiney did falsely represent the facts to 
the company, the issue whether such conduct on his part constituted a breach of 
the paragraph of the policy in question would be presented for the determination of 


the trial court. The purpose of this provision is to protect the interests of the 
insurer, and any conduct of an assured, to constitute a breach of it, must have 
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adversely affected its interest in some substantial and material way. Francis v. 
London Guarantee & Accident Co., 100 Vt. 425, 429, 138 A. 780; George v. Employ- 
ers’ Liability Assur. Corp., 219 Ala. 307, 309, 122 So. 175,°72 A. L. R. 1438; Frank 
Parmelee Co. v. tna Life Ins. Co. (C. C. A.) 166 F. 741, 744; Conroy v. Commer- 
cial Cas. Ins. Co., 292 Pa. 219, 140 A. 905. The mere inadequacy or untruthfulness 
of a statement made by the assured to the insurer as to the circumstances of an 
accident does not of itself necessarily constitute a breach of the condition of the 
policy. Guerin v. Indemnity Ins. Co., 107 Conn. 649, 655, 142 A. 268. The fact 
that Duphiney gave testimony upon the trial of the original action in accordance 
with his statement to the insurance company, and that, if believed by the trier, it 
would have freed the defendant from liability, would be a circumstance which 
might have material weight in determining whether, by his conduct, the interests 
of the defendant have been adversely affected in a substantial or material way. 
what position the defendant will take, if a new trial be had, and what circumstances 
will be found by the court, we cannot now know. 

There is error, the judgment is set aside and the case remanded to be pro- 
ceeded with according to law. 

In this opinion the other judges concurred. 


U-DRIVE-IT CAR CO., Inc., v. FREIDMAN et al. No. 14629. 
Court of Appeal of Louisiana. Orleans. March 12, 1934. 
153 Southern Reporter 500. 
1. INSURANCE. 


One causing accident while operating automobile with owner’s consent was 
“legally operating automobile” within liability policy providing for protection of 
one legally operating automobile, notwithstanding he was intoxicated. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Motorist executing affidavit admitting his fault in accident and setting forth 
that affidavit was made solely for purpose of determining civil liability did not 
assume such liability. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

3. INSURANCE. 

Right of third party injured by motorist to recover directly from insurer on 
liability policy held not defeated by motorist’s admission of fault, not withstanding 
policy provided insured should not voluntarily assume liability, since injured person 
was not party to admission (Act No. 55 of 1930, § 2). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE. ; ; 

Provision in automobile liability policy that insured shall not voluntarily assume 
any liability held not to prohibit admission of fault since to “assume liability” is to 
contract an obligation, and to “admit fault” is merely to admit truth of a fact from 
which liability may flow. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by the U-Drive-It Car Company, Inc., against Max Freidman and the 
General Accident, Fire & Life Assurance Corporation, Limited. From a judgment 
for plaintiff, second named defendant appeals. 

Affirmed. 

Edward Rightor and W. H. Sellers, both of New Orleans, for appellant. 

Stephen C. Hartel and John J. Kenny, both of New Orleans, for appellee. 

Janvier, Judge. 

Plaintiff is a corporation engaged in the business of hiring out automobiles to 
persons who desire to, themselves, operate the said cars. General Accident, Fire 
& Life Assurance Corporation, Limited, is an incorporated concern engaged in 
the writing of various kinds of insurance policies. In the course of its business 
it issued to E. H. Walsdorf, Sr., a policy of public liability and property damage 
insurance under which it undertook to hold harmless the said Walsdorf against 
liability for damage caused by a certain Packard automobile owned by him and 
and operated by him or in his interest. 
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The said policy contained a clause in which the insurer agreed to afford 
similar protection to any one legally operating the said Packard car, even though 
not in the interest of or on behalf of the said owner. 

Plaintiff hired out one of its Chevrolet Automobiles to a certain Victor 
Malazza, and Walsdorf loaned his Packard to Max Freidman, and the two 
automobiles were in collision under circumstances which, it is admitted, were 
attributable solely to fault on the part of Freidman, the operator of the Packard. 

Plaintiff seeks to recover directly from the insurance company for the 
damage caused to the Chevrolet. It is conceded that the amount claimed repre- 
sents a fair estimate of the damage which was sustained. The suit is brought 
directly against the insurer of Walsdorf under the provisions of Act No. 55 
of 1930, in which statute it is provided that whenever in this state therc is 
issued a policy of liability insurance “the injured person or his or her heirs * * * 
shall have a right of direct action against the insurer company within the terms, 
and limits of the policy. * * *” Section 2. 

We are not concerned with the claim against Freidman, who was operating the 
Packard, but find presented only the legal question of liability vel non of the 
insurer, which liability is denied on two grounds. 

The insurer first contends that there is no liability because under the terms 
of the policy it is liable for damage caused while the automobile is being operated 
therwise than by or on behalf of the owner, only if it is being “legally” oper- 
ated, and it is argued that on the occasion in question it was not being legally 
operated since the record shows that Freidman, who was driving it, was intoxi- 
cated, and since to drive an automobile while intoxicated is a violation of a 
criminal law of this state, and is therefore illegal. 

As a second defense the insurer asserts that it is relieved from liability by 
reason of the fact that shortly after the accident Freidman signed and swore 
to an affidavit in which he admitted that he was solely to blame for the accident, 
thus, so it is contended, releasing the insurer from liability, because, by so doing, 
Freidman violated those clauses in the policy which, after first declaring that 
the word “assured” as used in the policy “shall include in each instance the 
named assured and any other person, firm or corporation entitled to insurance 
under the provisions and conditions of this policy,” further provided that “the 
assured shall at all times render to the corporation all co-operation within his 
power,” and “shall not voluntarily assume any liability * * * without the consent 
of the corporation previously given in writing.” 

We do not find raised any question as to the right of a plaintiff, who 
receives no personal injuries and who seeks recovery only for damage to his 
property, to proceed directly against the insurer of the person responsible for 
the damage, and, in the absence of any contention on this point, we assume that 
defendant concedes that Act No. 55 of 1930 gives this right. 

In the court, a qua, there was judgment for plaintiff for $300 as prayed for 
with legal interest from judicial demand. Defendant has appealed. 


[1] It is true that the policy provisions extend protection to any other 
person than the owner only while such other person is “legally” operating the 
automobile which is the subject of the insurance, and it is also true that in one 
sense a person who, while intoxicated, drives an automobile, is not operating it 
legally, but the word “legally,” as used, manifestly applies, not to the manner of 
operation, but rather to the right to use. 

If the clause in question means that protection is afforded to a third person 
only so long as everything done by the third person who is operating the car 1s 
‘egal, then the protection is practically valueless, because, so long as an auto- 
mobile is operated properly and legally, no tort liability can result. 

It is illegal to so operate a car as tc negligently cause damage. If, then, 
damage is negligently caused, the operation must have been illegal. If the 
operation was illegal, then, so defendant contends, there was no insurance protec- 
tion. No protection is needed at any other time. 

That the interpretation contended for by defendant cannot be placed upon 
the clause in question becomes evident when we focus our attention on the wor 
“same” as it appears twice in the clause in question. It is provided that the 
protection afforded to a third person legally operating the car shall be “available 
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in the same manner and under the same provisions as it is available to the 
named assured.” There can be no question that the protection is afforded to 
the named assured regardless of whether the car iis operated legally or illegally. 
If, then, the “same” protection under the “same” provisions is afforded to the 
third person, manifestly, it is available regardless of the negligent or illegal 
manner of operation, provided only that the third person shall have legally, 
that is to say, with the owner’s permission, come into possession of the car. 

Similar clauses have been frequently considered, and, in cases to which our 
attention has been directed, it has been held that the policy affords protection 
if the person using the automobile obtained possession with the consent of the 
cwner and was thus operating it by right of lawful authority. Zurich General 
Accident & Liability Insurance Company v. Thompson (C. C. A.) 49 F.(2d) 
60: Kautz v. Zurich General Accident & Liability Insurance Co., 212 Cal. 576, 
300 P. 34; Messersmith v. American Fidelity Company, 232 N. Y. 161, 133 N. E. 
432, 19 A. L. R. 876; Todd v. Traders’ & Mechanics’ Insurance Co., 230 Mass. 
505, 120 N. E. 142; Cluff v. Mutual Benefit Life Ins. Co., 13 Allen (Mass.) 
308: 17 A. L. R. 1005, note; Fagiani v. General Accident Fire & Life Assurance 
Corporation, 105 Cal. App. 274, 287 P. 377. 

[2, 3] We next consider the second defense, which is that there is no liability 
because, by executing a statement to the effect that the accident resulted from his 
fault, Freidman thus automatically discharged the insurer company from the lia- 
bility which would otherwise have been placed upon it. 

We first direct attention to the fact that Freidman, who signed the statement 
which gives rise to this defense, did not in the said statement “assume any liabil- 
ity.” He merely admitted fault on his part. While it is true that he set forth 
in the statement that it was made “solely for the purpose of determining the civil 
liability for the accident,” he did not assume such liability. 

We shall, however, for the moment, treat the statement as an unequivocal 
assumption of liability on the part of Freidman. 

Since, under Act No. 55 of 1930, there is created in an injured party a right 
of direct action against the insurer of the party responsible for the damage, then 
the enforcement of the policy provision requiring the cooperation of the insured 
and prohibiting the assumption by the insured of liability automatically and with- 
out any action on the part of the injured party deprives him of that right. It would 
seem that, if the interpretation placed upon the statute and upon the policy pro- 
vision by defendant is the proper one, then the statute gives the right, but the 
policy permits the destruction of it without any action by the third person to 
whom the statute gives it. 

It is argued that, even though this be true, nevertheless there is nothing illegal 
in the policy requirement that there be no assumption of liability and that there be 
co-operation by the assured, and it is further argued that, if the said requirement be 
legal, it is not repugnant to Act No. 55 of 1930, because that statute expressly 
provides “that nothing contained in this act shall be construed to affect the pro- 
visions of the policy contract if the same are not in violation of the laws of this 
State.” Section 2. 

Our view is that the policy provision in question could not be permitted to 
deprive a third person, who is injured or who sustained loss, of the right which 
the statute gives to proceed directly against the insurer or the assured or both, and 
that it is intended to deprive only the assured of his protection in the event that 
he fails to co-operate or in the event he assumes liability or jeopardizes the rights 
of the insurer. In other words, if the assured admits fault and agrees to assume 
liability, then he, if he is required to make payment to the injured party, cannot 
claim reimbursement from his insurer. If, however, the injured party makes claim 
directly against the insurer, his right to recover cannot be defeated by the admis- 
sions or assumptions of the assured and to which he, the injured person, is not a 
party. 

In Edwards v. Fidelity & Casualty Company of New York, 11 La. App. 176, 123 
So. 162, we considered a defense very similar to that presented here. There the act 
in question was Act No. 253 of 1918 which provided that in certain cases and 
“within the terms and limits of the policy” an injured third person might make 
claim against the insurer. The policy required that the insurer must receive notice 





584 The Insurance Law Journal, Vol. 83 [Aug., 1934 


of the accident. The insurer received no such notice, and interposed as a defense 
to the action of the third person the failure to receive notice. We said: “If the 
failure of Monahan to give the insurer notice of the accident operates to deprive 
plaintiff of such rights, as, under the statute and under the policy, he would other- 
wise have had, then the right, which the statute creates and which the policy recog- 
nizes, is of doubtful value, because the existence of that right in one person 
depends upon the actions of another.” 

While the act of 1918 is not involved here, nevertheless the same process of 
reasoning results in the conclusion that, if the right of recovery depends, under 
the policy, upon the refusal of the insured to admit fault, then the right of the 
injured party to recover, which is given by the statute, is of very doubtful value, 
hecause it may be entirely destroyed by the insured without any action or acquies- 
cence on the part of the injured party. 

We find in the Edwards Case another statement which we deem pertinent here. 
It concerns the effect of the violation of a policy stipulation as between the insurer 
and the assured. There we felt, as we have said, that the failure of the insurer 
to receive notice could not defeat the claim of the injured third party, but we 
also felt that, because of the failure to give the insurer notice of the accident, the 
assured might have been prevented from recovering back from the insurer any 
sum he might have been required to pay to the injured party. We may well 
repeat here that we said there: “As between parties to a contract, the contract 
itself is the law of the case. Here, however, the law of the case is not found 
solely within the four corners of the policy of insurance, but is contained primarily 
in the statute to which we have referred.” 

[4] We now revert to the fact that the policy stipulation prohibits an assump- 
tion of liability; it does not by its terms prohibit an admission of fault. It may be 
said that this is a distinction without a difference. We do not think so. To 
assume liability is to contract an obligation, where as to admit fault is merely to 
admit the truth of a fact, from which fact liability may flow. 

There is nothing abhorrent in an insurer requiring that its assured shall not 
contract away the right to defend threatened litigation and to prohibit the 
assured from thus rendering certain the liability of the insurer. An insurer has 
a right to defend an acticn and to attempt to prove that there is no liability. 
This it cannot do if liability has already been assumed by its assured. 

But there is something contrary to our ideas as to what should be an estab- 
lished public policy for an insurer to require from an assured that he, the assured, 
shall not make a statement about the facts of an accident in which he may be 
involved. 

If it is contrary to public policy to prohibit the making of a statement, then 
surely it is contrary to public policy to require that, if a statement is made, it 
must be favorable under penalty of loss of insurance protection. 

But in any event, even though such a policy provision may be effective as 
against a claim for reimbursement made by an assured, it cannot serve to defeat 
the rights of a third party 

Let us imagine for a moment the result to which such a clause if so inter- 
preted may lead. 

A is injured by B. A, without thinking of whether or not B is protected by 
insurance, says to B, “I ihink you were at fault.” B truthfully answers, “Yes, 
I was at fault.” A makes demand on B. B refers the matter to his insurer. 
The insurer, after investigating, finds that B was at fault, but that he has 
admitted his fault. The insurer, therefore, refuses to make payment because of 
B’s statement admitting fault. We cannot lend ourselves to the bringing about 
of such a result. 


Counsel call our attention to the fact that that portion of the act of 1930 
which confers upon the injured party the right to a direct action against the 
insurer provides that the said right shall be governed by “the terms and limits 
of the policy,” and they contend that the word “terms” is intended to include 
such stipulations as that requiring co-operation and prohibiting the assumption 
of liability. We feel that, though the act does, in fact, declare that the action 
shall be “within the terms * * * of the policy,” it could not have been the 
intention of the Legislature that a condition of “term” of the policy, if repugnant 
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to the letter or spirit of the statute, should prevail over the statute, and such 
would often be the result if the interpretation contended for here should be 
adopted. 

it must be conceded that there have been cases, some of which are cited by 
defendant, in which similar policy provisions have been permitted to deprive 
injured parties of rights which would otherwise have been afforded them by 
statutes similar to that involved here. 

Some of these cases may be distinguished. As to others we can only repeat 
what we said when, In Bougon v. Volunteers of America, 151 So. 797, 802, 
counsel for the defendant insurer criticized our views as set forth in Edwards 
y. Fidelity & Casualty Company of New York, supra, as being contrary to the 
weight of authority: “Just a word about the Edwards Case, which, we are 
informed, has met with considerable criticism, as distinguished an authority as 
the Supreme Court of California having declared that it is clearly against the 
great weight of authority. Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 P.(2d) 
909, 85 A. L. R. 13. We realize that the current of judicial authority is usually 
right, and therefore that we are probably wrong, but, if so, the mists of mis- 
understanding have not cleared, and we are still enveloped in the Plutonian 
darkness of error, for we arise from a reconsideration of that case with a new 
and more abiding faith in its correctness.” 

Those who may be interested are referred to the following cases which are 
cited by defendant as setting forth views contrary to ours: Hynding v. Home 
Accident Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13; Metropolitan 
Casualty Ins. Co. of N. Y. v. Colthurst (C. C. A.) 36 F.(2d) 559; Peeler v. 
U. S. Casualty Co., 197 N. C. 286, 148 S. E. 261; Guerin v. Indemnity Ins. Co., 
107 Conn. 649, 142 A. 268. 

In the Peeler Case the suit was brought against both the insurer and the 
assured. The assured violated a policy provision, in that he failed to forward 
to the insurer the “suit papers.” The court held that there could be no direct 
recovery by the insured party against the insurer. But it will be noticed that 
the injured party, by bringing direct action against the insured, evidenced a 
knowledge that there was an insurer. He therefore could have notified the 
insurer himself of the suit, and thus the fact that the policy requirement in 
this regard was not complied with resuited from the failure of the plaintiff 
himself to take the necessary steps which he knew, or ought to have known, 
should be taken. 

Those cases which hold that the failure of the assured to give to the 
insurer notice of an accident relieves the insurer of liability to an injured 
third person who may have no knowledge that there is insurance have been 
discussed by us in the Edwards Case, supra, and we adhere to the views expressed 
in that case. 

In Guerin v. Indemnity Ins. Company, supra, the court, as we read the 
opinion, felt that failure to co-operate could not be said to result from the 
making of a truthful statement. 

With the Hynding Case we are entirely unable to agree. There, in a suit 
by an injured party against an insurer, the assured failed to attend the trial. 
The court held that this failure constituted a refusal to co-operate and deprived 
the injured party of his right to obtain judgment in a direct action against the 
insurer. Such a result, it seems to us, denies to an injured party the rights 
given him under the statute. 


For the reasons assigned, the judgment appealed from is affirmed. 
\ firmed. 


BROOKS v. NORRIS et al. No. 4713. 
Court of Appeal of Louisiana. Second Circuit. March 29, 1934. 
153 Southern Reporter 574. 
l. INSURANCE. 


_ In suit by guest, general allegation that host and his named insurer were 
justly indebted to petitioner in solido in specified sum stated no cause of action 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell, 
Judge. 

Suit by Marvin C. Brooks against Ivy Norris and the St. Paul Fire & Marine 
Insurance Company. Judgment for plaintiff against Ivy Norris, and judgment 
of nonsuit as to claim against the insurance company, and both defendants 
appeal, and plaintiff answers the appeal and prays that judgment be increased 
and for judgment against the insurance company. 

Reversed, and demands of plaintiff rejected. 

Hudson, Potts & Bernstein, of Monroe, for appellants. 

Fink & Fink, of Monroe, for appellee. 

Drew, Judge. 

Plaintiff, alleging he was a guest in defendant’s automobile, instituted this 
suit for damages for personal injuries received in a collision between the car 
owned and driven by defendant and a car owned and operated by Guy Corley. 
He made defendants Ivy Norris and his insurer. The acts of negligence alleged 
against Norris are: (1) Excessive speed, (2) failure to keep a proper lookout, 
(3) failure to slacken speed or stop, and (4) defective brakes. 

Defendants answered denying any negligence on the part of Ivy Norris, and, 
in the alternative, pleaded the contributory negligence of plaintiff. The insurance 
company coupled with its answer an exception of no cause of action. 

The lower court rendered judgment for plaintiff against Ivy Norris in the 
sum of $1,250, and a judgment of nonsuit as to the claim against the insurance 
company. Both defendants have appealed, and plaintiff has answered the appeal 
praying that the judgment be increased to $5,000, the amount sued for, and for 
judgment against the insurance company. Therefore, the entire case is before 
us for review. 

The only allegation in the petition in regard to the insurance company is in 
article 1, which reads as follows: “That Ivy Norris, a resident of the Parish of 
Ouachita, of full age of majority, and/or his insurers, the St. Paul Fire & 
Marine Insurance Company, an insurance company organized and existing by and 
under the laws of the State of Minnesota, and authorized and doing business in 
the State of Louisiana, are justly and legally indebted unto your petitioner, 
jointly and in solido, in the full amount of five thousand ($5,000.00) dollars, 
with legal rate of interest thereon from date of demand, until paid, and for 
all costs of this suit, for this, to-wit: * * *” 

[1] It is so apparent that this allegation alone is not sufficient to state a cause 
of action against the insurance company, that we refrain from discussing it. 
The exception should have been sustained. But it is of no moment here due 
to our determination of the case on its merits. 

[2] Before leaving Monroe, Ivy Norris invited his fourteen year old brother 
and the plaintiff to ride with him in his automobile. When he had reached a 
point in the road about three miles west of West Monroe, traveling west, and 
just as he came to the top of an incline out of a depression in the road, he 
saw coming towards him two cars, one in which was Professor Kennedy—the car 
being operated by a negro chauffeur—and a Ford car driven by Guy Corley. 
The distance Norris was from the two cars at this time varies from 348 feet 
to 400 yards in the testimony of the witnesses. Norris was traveling approxi- 
mately forty miles per hour and the other two cars slightly slower. 

The Corley car attempted to pass the Kennedy car, and when it was cut 
back to the right, the right rear bumper of the Corley car hung in the left 
front bumper of the Kennedy car. The two cars traveled so entangled for 
possibly 50 feet, when the Kennedy car was pulled or knocked into the fence 
on the side of the road and the two cars became disentangled; at which time 
the Corley car headed angling across the road to the north or its left and 
struck the Norris car on the left front part and side. This impact wrecked 
the Norris car and injured both guests who were riding with him. 

The pavement at the place of the collision is eighteen feet wide and on each 
side of the road there is a metal fence. This fence is at least three feet from the 
edge of the pavement on each side, giving a space between the fences of at least 
twenty-four feet. At the time the Corley car ran into the Norris car, the Norris 
car had its right wheels off the pavement and in close proximity to the fence on 
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the right side of the road. The Kennedy car was scraping the fence on the left side 
of the road. There was, therefore, approximately twelve feet, or more between, the 
Kennedy car and the Norris car to be used by the Corley car had it continued 
straight on its course; and had it continued in a straight line and not darted over 
to its left, there would have been no accident. 

The distance the Norris car was from the other two cars when they could be 
first seen by Norris upon reaching the top of the incline varies much from the 
testimony of the witnesses. A few days after the accident, plaintiff, in a written 
statement made in the presence of his attorney, said he did not know exactly how 
far away the on-coming two cars were at that time. A few days after the acci- 
dent, defendant Norris pointed out on the road where he was when he could first 
see the two on-coming cars, where he was when the Ford or Corley car attempted 
to pass the Kennedy car, and where his car was when the Corley car darted 
to the left across the road. He likewise pointed out the location of the on-coming 
cars at each of these times and actually assisted in making the measurements, 
which show that at the time he could and did see the two cars coming towards 
him they were 340 feet from him; when the Corley car attempted to pass the 
Kennedy car they were 220 feet from him: and when the Corley car started to 
angle across to its left side of the road it was 48 feet from him. While these 
distances may not be accurate, the court is justified in accepting them in prefer- 
ence to the wide differences of opinion given in the testimony on the trial of the 
case. These distances are to a great extent corroborated by the testimony of 
Professor Kennedy and his negro chauffeur. 

We therefore have the combined speed of the Corley car and the Norris car, 
which was at least seventy-five miles per hour, covering 110 feet per second, or 
exactly two seconds from the time Corley attempted to pass the Kennedy car until 
the collision occurred, and less than one-half second from the time the Corley car 
started to its left until the time of the collision. And, if we should triple the 
distance as shown by the measurements, we would only have six seconds from 
the time Norris could see the on-coming cars until the accident, and a little more 
than one second after Corley’s car headed to the left. There was very little time 
tor Norris to do anything. There was an emergency created by no fault on 
negligence of his. It is true he did not reduce the speed of his car, but the testi- 
mony shows that if he had, or even had he stopped the car, if he could have, 
the collision could not have been avoided. Norris testified to this fact, although 
he was a very friendly witness for the plaintiff and is to some extent interested 
in the outcome of the case due to the fact that his young brother, through his 
father, is preparing to file suit, or has already filed suit, on behalf of the minor 
brother, with the hope of collecting from the insurance company. The sudden 
emergency and danger was so imminent that Norris’ young brother jumped up 
from the seat and called out, “Take me.” Norris took his right hand off the 
steering wheel and attempted to pull his brother back on the seat and to shield 
him with his arm. 

The speed of the Norris car was not excessive at the time the emergency 
was discovered. He was keeping a proper lookout, as is shown by the fact that 
he saw the oncoming cars as soon as possible. The failure to slacken the speed 
of his car was not negligence under the circumstances due to the short time he 
had within which to act, and for the further reason a slowing down of the car or 
even stopping it could not have prevented the accident. 

_ [3] The last charge of negligence is that the brakes on Norris’ car were 
defective. It is shown that the brakes on his car were not perfect—he had them 
worked on a few days before the accident—but there was no attempt made to 
stop the car until the Corley car cut to the left, and then it was too late to stop 
regardless of the kind of brakes, and it is shown that the brakes if defective had 
nothing to do with the accident. We therefore find there was no negligence on 
this score. 

We therefore find there was no negligence on the part of defendant Norris 
that was a proximate cause of the accident. 

It therefore follows that the judgment of the lower court is incorrect and is 
reversed, and the demands of plaintiff are rejected at his cost in both courts 
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MEDICO v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
Limited, and three other cases. 
Supreme Judicial Court of Maine. April 18, 1934. 
172 Atlantic Reporter 1. 
1. INSURANCE. 


In injured persons’ suits on automobile liability policy against foreign insur- 
ance company authorized to transact business within state, service on insurance 
commissioner is sufficient (Rev. St. 1930, c. 60, §§ 105, 118, 177, 179). 

(For other case®, see Insurance, Dec. Dig. 627[2].) 

8. INSURANCE. 

Injured persons suing automobile liability insurer need not join insured where 
insured is nonresident (Rev. St. 1930, c. 60, §§ 177, 179). 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

9. INSURANCE. 

Fraud or collusion which under statute constitutes defense available against 
injured persons suing automobile liability insurer is not necessarily synonymous 
with insured’s non co-operation within policy (Rev. St. 1930, c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

10. INSURANCE. 

Insured’s giving material, prejudicial, and intentionally false testimony con- 
stitutes fraud or collusion available as defense against injured persons suing auto- 
mobile liability insurer (Rev. St. 1930, c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

11. INSURANCE. 

Slight discrepancies in insured’s statements are admissible, but do not alone 
show fraud or non co-operation constituting defense against injured persons suing 
automobile liability insurer (Rev. St. 1930, c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

12. INSURANCE. 

Respecting defense of fraud or non co-operation available against injured. per- 
sons suing automobile liability insurer, insured’s bad faith must be proved (Rev. 
St. 1930, c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

13. INSURANCE. 

Automobile liability insurer claiming fraud or non co-operation as defense to 
injured persons’ suits must show that variances between insured’s different state- 
ments caused substantial prejudice (Rev. St. 1930, c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Report from Supreme Judicial Court, Cumberland County, in Equity. 

Separate bills in equity by Peter Medico, by Philip Misterly, by Joseph Miano, 
and by Salvatore Gascone, against the Employers’ Liability Assurance Corporation, 
Limited. On report. 

Bills sustained, and decrees for plaintiffs in accordance with opinion. 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, and Thaxter, JJ. 

Berman & Berman, of Portland, for plaintiffs. 

William B. Mahoney, of Portland, for defendant. 

PATTANGALL, Chief Justice. 

On report. Bills in equity to reach and apply the obligations of insurer in 
satisfaction of judgment debts of an insured in favor of plaintiffs, brought under 
authority of sections 177 and 179, chapter 60, R. S. 1930. The cases may be dis- 
cussed as one, the issues being the same in all. 

Defendant is a foreign corporation authorized to transact business in this 
state and subject to process through service on the insurance commissioner Of 
Maine. It issued in Massachusetts on January 22, 1931, to one James Dodero ot 
Brockton in that commonwealth, a policy of insurance against personal liability 
for negligence in the operation of his automobile. The policy contained an extra- 
territorial coverage provision within the limits of the United States and Canada. 
The assured is bound by a condition in the policy to co-operate with the insurer 
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in investigating and settling resulting claims, securng the attendance of witnesses, 
and defending actions. While this insurance was in effect, the automobile owned 
and driven by insured collided with a bridge abutment in Maine, thereby causing 
physical injury to the plaintiffs, residents of Massachusetts, but then commorant 
in Lewiston, his guest passengers. During the succeeding twelve months, plain- 
tiffs recovered judgments severally in tort actions against the insured in the 
superior court of this state, which judgments were returned unsatisfied and are 
still in force and effect. After the requisite lapse of time, these bills in equity 
were brought and service had through the insurance commissioner. 

Counsel for the insurance company defended the actions at law. During the 
course of the trial, he insisted that there was a material difference between state- 
ments made by defendant prior to the trials and his testimony. Reserving what- 
ever defenses might be open to the insurer by reason of the conduct of the insured, 
should actions be brought against it by judgment creditors, counsel went on with 
the cases with the result stated. 

In these proceedings, the defenses relied upon are (1) no legal service on 
defendant; (2) nonjoinder of insured as a party; and (3) breach by insured of 
the co-operative clause in the policy. 

[1] So far as the first point is concerned, it is only necessary to say that a 
foreign insurance company must, before transacting business in this state, appoint 
the insurance commissioner its attorney, upon whom there may be the serving 
of legal processes against it; and such service so made shall be deemed sufficient. 
Sections 105, 118, c. 60, R. S. 1930. 

|2] We see no merit in the second point raised by defendant. The generai 
equity rule is that all persons materially interested in the case must be parties 
thereto, but this is subject to a number of well-defined exceptions, and its appli- 
cation rests in the sound discretion of the court. Stevenson et al. v. Austin et al., 
3 Mete. (Mass.) 474; Smith v. Williams et al., 116 Mass. 510; Sears v. Hardy, 
120 Mass. 524. 

[3-5] The cases distinguish between those who may properly be made parties 
to a suit in equity and those who must necessarily be joined. The distinction has 
been drawn many times and may be generally summarized as follows: 

Necessary or indispensable parties are those without whom the court will not 
proceed to any decree, even as to the parties before it. This class includes all 
persons who have an interest in the controversy of such a nature that a final 
decree cannot be made without either affecting their interests or leaving the con- 
troversy in such a condition that its final termination may be wholly inconsistent 
with equity and good conscience. Accordingly, persons whose interests will nec- 
essarily be affected by any decree that can be rendered are necessary and indis- 
pensable parties, and the court will not proceed to a decree without them, while 
parties whose interests will not be affected by the decree sought, although they 
may have an interest in the subject-matter, are not ordinarily necessary parties, 
although they may sometimes be proper parties under the general rule in order 
to avoid a multiplicity of suits. Therefore the object rather than the subject of 
the suit must be looked to, and only those are necessary parties whose rights 
are involved in the purpose of the bill. Also the prayer for relief is important 
in determining the requisite parties, as one need not be made a party against 
whom no relief is demanded, provided his rights will not necessarily be affected. 
But all those against whom relief is prayed are necessary parties, and persons 
whose rights will be affected by the decree are necessary parties, although no relief 
is prayed against them. 

6, 7] Formal or nominal parties, sometimes termed proper parties, are those 
who have no interest in the controversy between the immediate litigants but who 
have an interest in the subject-matter which may be conveniently settled in a suit 
and thereby prevent future litigation. Such persons may be made parties or not, 
at the option of the plaintiff, provided the decree can be made in their absence 
without prejudice to the parties before the court, and especially may they be 
omitted where it is impracticable to bring them in. The criterion by which to 
determine when one is a mere formal or nominal party is whether or not a decree 
Is sought against him. 

It has been decided in our court that, if one of two joint promisors has neither 
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domicile nor property in this state, a separate action may be maintained against 
the other. Dennett v. Chick et al., 2 Me. (2 Greenl.) 191, 11 Am. Dec. 59; Rand vy. 
Nutter, 56 Me. 339. 

[8] In the instant case, the insured was a nonresident. He is described in the 
pleadings as a resident of Brockton, in the commonwealth of Massachusetts, and 
is so referred to in briefs of both plaintiff and defendant, as well as in oral testi- 
mony and documentary exhibits. According to the rule laid down in Lawrence 
v. Rokes, 53 Me. 110, and affirmed in Hyams vy. Old Dominion Co., 113 Me. 337, 
93 A. 899, the fact that he was a nonresident relieves plaintiff from joining him 
as a party even though, had he been a resident, it might have been necessary to 
do so. 

As to the third defense relied upon, plaintiff argues, first, that it is not made 
out in fact; and, second, that it is not open to defendant because of the provisions 
of our statutes. 

[9| Section 180, c. 60, R. S. 1930, enumerates certain defenses open to the 
insured in cases such as this, among which lack of co-operation does not appear, 
but fraud or collusion between the judgment creditor and the insured is included. 
The two defenses are not synonymous. Lack of co-operation may include fraud 
or collusion or may consist simply of refusal to act. 

[10] In the instant case, the defense is based on comparison between a state- 
ment made to an investigator by the insured and testimony given by him in the 
trial of the tort cases, which it is alleged reveals inconsistencies and contradictions 
only to be accounted for by wrongful intent on the part of insured. If the evidence 
warranted such a conclusion, fraud or collusion would be proven. The giving by 
the insured of intentionally false testimony, material in its nature and prejudicial 
in its effect, would be good ground for reieasing the insurer from liability. 

J11, 12] It may be unimportant whether such a defense is denominated lack 
of co-operation or more properly described as fraud. In fact, in many opinions 
and in the text-books it is not infrequent to find the two defenses confused. But 
neither is made out simply because of slight discrepancies in statements of the 
insured made at different times and under different circumstances. 

Such discrepancies are admissible, but are not, per se, sufficient to excuse 
performance of insurer’s contract. Solomon v. Ins. Co., 132 Misc. 134, 229 N. Y.S. 
257. Lack of good faith must be proved, and is not to be inferred. Roth v. 
Casualty Co., 202 App. Div. 667, 195 N. Y. S. 865; U. S. Casualty Co. v. Drew 
(C. C. A.) 5 F.(2d) 498. Slight differences in statements as to speed of auto- 
mobile are unimportant. Donahue v. Peppard, 188 Minn. 625, 248 N. W. 48. An 
honest error in the statement of facts or failure to disclose some collateral fact 
will not necessarily be held to excuse insurer. Buckner vy. Buckner, 207 Wis. 303, 
241 N. W. 342. 

[13] It is not intended that mistakes made by the insured in giving his ver- 
sion of the facts would render the policy ineffectual nor that the answer should 
be as explicit and certain as an answer to a complaint or constitute a warranty 
that the facts reported would be substantiated at the trial. Moran Bros. Co. v. 
Casualty Co., 48 Wash. 592, 94 P. 106. To escape liability, the insurer must show 
that the variances between different statements of the insured resulted in sub- 
stantial prejudice and injury. Conroy v. Casualty Co., 292 Pa. 219, 140 A. 905. 

Considered in the light of the reported cases, in order to relieve the insurer 
from liability, the insured must have willfully misinformed the company concern- 
ing essential facts or in collusion with the plaintiff attempted to defraud the com- 
pany by refusing to testify to the real facts of the accident or testifying falsely 
concerning them. Bassi v. Bassi, 165 Minn. 100, 205 N. W. 947; Rohlf v. Indemn- 
ity Co., 27 Ohio App. 208, 161 N. E. 232. 

In Taxicab Motor Co. v. Casualty Co., 73 Wash. 631, 132 P. 393, it appeared 
that at the inquest an officer of the insured made certain statements which con- 
flicted with its evidence at the trial. It does not appear, however, that the officer 
testified falsely at the inquest or that his testimony was anything more than the 
result of mistake. Under such circumstances, the policy would not be avoided. 

The conduct of the assured in furnishing an incorrect though not intentionally 
false statement to the company at the time of the accident, which tended to ab- 
solve him from blame, and with which his testimony at the trial was in substan- 
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tial conflict, the latter constituting virtually a confession of negligence on his part, 
would not furnish a defense to the insurer in the absence of evidence that the testi- 
mony given at the trial was false. Guerin v. Indemnity Ins. Co., 107 Conn. 649, 
142 A. 268. 

An examination of the record of this case shows certain unimportant variances 
between the statement made by the insured to the insurer’s agent and his testi- 
mony given in court. We find no evidence of bad faith on his part and no more 
inconsistencies in the different versions which he gave than might well be accounted 
for by passage of time and the fact that in the first instance he was relating his 
story in answer to informal and probably more or less suggestive questions, while 
later he was testifying in a courtroom with the accompanying embarrassment inci- 
dent to such an occasion. 

There is nothing in the record to warrant the conclusion that the insured was 
guilty of fraud or collusion or of lack of co-operation. This being so, a discussion 
as to whether or not the latter defense is open to the insurer under the circum- 
stances of this case and in view of our statute seems unnecessary. 

Bills sustained, with costs. 

Decrees in accordance with this opinion. 


GOFF v. BENSON et al. (two cases). 
REILLY v. SAME. 
KAIJOISKA v. SAME. 
Supreme Judicial Court of Massachusetts. Bristol. March 29, 1934. 
190 Northeastern Reporter 16. 
INSURANCE. 


Liability of insured for injuries resulting when insured was transporting 
persons in his automobile to their place of employment for consideration, where 
such persons were not fellow employees of insured, veld not protected by auto- 
mobile liability policy covering “fellow employees” of insured. 

Indorsement attached to automobile liability insurance policy pro- 
vided, in substance, thai in consideration of increased premium for which 
policy was written, it was agreed that the policy was extended to cover 
also the carrying of fellow employees to and from their place of employ- 
ment for a consideration, expressed or implied. The extraterritorial 
coverage, by its exclusions, did not apply when motor vehicle described 
was being operated under certain conditions including when used for 
renting or livery use to carry passengers for consideration. 

(For other cases, see Insurance, Dec. Dig. §° 435.) 


Report from Superior Court, Bristol County; J. Walsh, Judge. 

Four separate suits im equity by Bridget D. Goff, by Michael Reilly, by 
George Kaijoiska, and by Bridget D. Goff, administratrix, etc., against Laura 
H. Benson, administratrix, etc., and another. On report after order in each case 
for a decree dismissing the bill. 

Orders affirmed. 

W. I. Sundlum, of Providence, R. L., for plaintiffs. 

C. C. Petersen, of Boston, for defendant. 

Crossy, Justice. 

The plaintiffs obtained judgments against Laura H. Benson, as adminstra- 
trix of the estate of Charles J. Hewitt, in actions at law for damages sustained 
by reason of negligence in the operation of an automobile. These four suits 
in equity are brought under G. L. (Ter. Ed.) c. 175, §§ 112, and 113, and G. L. 
(Ter. Ed.) c. 214, § 3 (10), to reach and apply to the satisfaction of the judg- 
ments the amount due under a motor vehicle liability insurance policy issued 
by the defendant Commercial Casualty Insurance Company to Hewitt. A copy 
of the policy, together with the riders attached thereto, is made a part of the 
record. The cases were heard by a judge of the Superior Court upon an agreed 
statement of facts and oral testimony, a stenographer having been appointed 
under G. L. (Ter. Ed.) c. 214, § 24. Rule 76 of the Superior Court (1932). 

It appears from the agreed statement of facts that on January 1, 1928, the 
defendant insurance company issued to Charles J. Hewitt or Charles Hewitt of 
Hebronville, Massachusetts. a policy of automobile insurance, a copy of which 
with all the indorsements thereon is filed with and made a part of the agreed 
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statement of facts; that on January 16, 1928. while driving the automobile in- 
sured under the policy, in Pawtucket, Rhode Island, an accident occurred involy- 
ing the automobile, and causing the death of Frank E. Goff, the intestate of 
the plaintiff in the fourth action, and injury to the other plaintiffs; that the plain- 
liffs in these suits brought actions at law against the administrator of the es- 
tate of Charles J. Hewitt to recover damages for such injuries and death, and 
that judgment was recovered in each of the cases for a stated amount. The de- 
fendant insurance company was notified of the bringing of these actions, and 
demand was made upon it to pay the judgments; this demand was not complied 
with. The company denied liability. 

At the time of the accident two of the persons in the automobile were hired 
by the same company, two by another company, and one was hired by still an- 
other company. All these companies were located in Pawtucket, Rhode Island. 
The automobile in question was owned and operated by Hewitt, and at the time 
of the accident he was transporting these persons from their respective places 
of employment to their homes, for a consideration. For several years before the 
accident Hewitt had been working at Baker’s garage in Seekonk, in this Com- 
monwealth. In addition to such employment, on his own account he transported 
the above-named persons to and from their places of business daily for a con- 
sideration, and in the same way carried other employees to places where they 
were engaged in Pawtucket. It is agreed that Hewitt was not employed at any 
‘of these places at the time of the accident. 

It is further agreed that the policy was obtained by Hewitt through one 
Kliss of Seekonk, who acted in behalf of the defendant company, countersigned 
policies of insurance as its authorized representative and signed the certificate 
of insurance as required by G. L. (Ter. Ed.) c. 90, § 34B, to the registrar of mo- 
tor vehicles as the representative of the insurance company; that Hewitt did 
not carry persons for a consideration other than those above referred to; that 
the parties reserved their rights to offer evidence on any issue material to these 
suits; that the insurance company on or about February 11, 1928, repudiated 
coverage and did not defend the actions brought against the estate of Hewitt 
either before or after it had notice thereof; that the court may draw inferences 
trom the agreed facts; and that the policy for the year 1928 was never seen 
by Hewitt. 

At the close of the evidence the trial judge made certain rulings, and also 
ruled, subject to the plaintiff's exceptions, that the plaintiffs were not entitled 
to recover. The suits are reported to this court on all the evidence and the rul- 
mgs thereon, under the stipulation that if the rulings were wrong this court is 
to order such decrees as equity and justice require; otherwise the decrees are 
to be affirmed unless there was prejudicial error in the admission or exclusion of 


evidence which would warrant a new trial, in which event a new 


trial may be 
ordered. 


Th plaintiffs contend that the policy of insurance is not the one which 
should have been issued by the defendant to Hewitt unless it be so construed 
as to protect his estate from liability on the judgments which the plaintiffs 
have been awarded. As it is the policy on which the plaintiffs base their actions, 
it cannot properly be argued that it was not the policy which was issued by the 
defendant to Hewitt. There is no evidence which would warrant a finding that 
the defendant ever issued an oral contract of insurance to Hewitt, as argued by 
the plaintiffs, and no such contract is alleged in the bills. 

The liability of the defendant company in these cases was not covered by 
the Massachusetts compulsory policy as it did not arise out of the operation of 
an automobile upon “the ways of said commonwealth” as therein recited. An 
extra-territorial coverage indorsement recited that “It is hereby understood and 
agreed, in consideration of the additional premium. * * * the policy to which this 
endorsement is attached is extended to indemnify the name Assured against loss 
by reason of his legal liability to pay damages to others for bodily injuries, in- 
cluding death at any time resulting therefrom accidentally sustained during the 
term of this policy by any person or persons not hereinafter excluded, arising 
cut of the ownership, operation, maintenance, control or use of the motor ve- 
hicle. * * * described in the policy within the limits of the Continental United 
States of America and the Dominion of Canada elsewhere than upon the ways 
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of the Commonwealth of Massachusetts.” Another indorsement attached to the 
policy reads as follows: “In consideration of the increased premium for which 
this policy is written, it is hereby understood and agreed that the below men- 
tioned policy is extended to also cover the carrying of fellow employees to and 
from their place of employment for a consideration, expressed or implied.” The 
extra-territorial coverage, by its “exclusions,” does not apply when the motor 
vehicle described in the policy is being operated under certain conditions includ- 
ing when “used for renting or livery use of the carrying of passengers for a 
consideration.” Sleeper v. Massachusetts Bonding & Ins. Co. (Mass.) 186 N. E. 
778, 779. Under the decision in that case, the plaintiffs cannot prevail unless the 
cases fall within the rider which refers to “fellow employees.” 

The ruling of the trial judge that the phrase “fellow employees” as used in 
the rider last above referred to means only fellow employees of the insured is 
correct. The phrase “fellow employees” is plain and free from ambiguity; it 
means his fellow employees. Such is the natural and ordinary meaning of the 
words used. It cannot properly be construed as meaning that the passengers 
carried in the automobile were fellow employees of the insured. It is agreed 
that the insured was not employed at any place where any of his passengers 
worked. The omission of the possessive pronoun “his” is not important, it does not 
render the meaning uncertain. It cannot be doubted that “fellow employees” 
means and was intended to mean fellow employees of Hewitt. The persons who 
were riding with him were passengers who paid him for their transportation and 
were not covered by the policy under its express provisions. The language used 
was not technical and had no peculiar significance, nor can it be said to have 
been used in any way different from its natural and ordinary meaning. Cabot 
v. Winsor, 1 Allen, 546, 550; Nickel v. Zeitz, 258 Mass. 282, 286, 154 N. E. 769. 

Upon the entire evidence, and the agreed statement of facts from which 
the trial judge could draw inferences, he rightly ruled that the plaintiffs were 
not entitled to recover. A careful examination of the plaintiffs’ exceptions to 
the exclusion of evidence fails to show any error. The evidence excluded was 
either incompetent or immaterial to any issue involved in the cases. 

As no error of law appears in the conduct of the trial, the orders for de- 
crees dismissing the bills are 

Affirmed. 


GUZENFIELD v. LIBERTY MUT. INS. CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. March 30, 1934. 
190 Northeastern Reporter 23. 
1. INSURANCE. 


Insurance policy, issued to meet requirements of compulsory motor vehicle 
insurance statute, must be construed in connection with such statute and public 
policy embodied therein (G. L. [Ter. Ed.] c. 90, § 34A et seq.). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. ; P , 

Provision of compulsory motor vehicle insurance law that policy shall cover 
not only automobile owner, but any one responsible to him in its use contemplates 
that insurer’s liability shall run with car unaffected by owner's action unless its 
presence on public ways was without his sanction (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. . g ‘ 

Automobile owner, permitting vehicle to be on public ways by personal use 
thereof or operation through servant or agent or user responsible to owner, may 
incur liability for damages which insurer, issuing policy required by statute, must 
make good to limit of insurance, notwithstanding violations of owner’s rules and 
conduct by one whom he permits to use vehicle (G. L. [Ter. Ed] c. 90, § 34A 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. : ; ; 

Motor vehicle owner’s consent to immediate conduct by user responsible to 
owner at moment of accident while operating it on public ways with owner’s con- 
sent is immaterial on question of insurer’s liability under compulsory motor 
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vehicle insurance policy (G. L. [Ter. Ed.] c. 90, § 34A et seq.; c. 175, §§ 112, 
113, 193A. {1}, 113A: [S]}; St: 1928; c: 381,°§ 5): 
(For other cases, see Insurance, Dec. Dig. § 435.) 
6. INSURANCE. 
Chauffeur’s disobedience of employer’s order not to permit any person to 
operate automobile did not destroy his responsibility to employer for operation 
thereof so that one injured by negligent operation thereof by one driving it with 
chauffeur’s permission, was entitled to recover on compulsory motor vehicle insur- 
ance policy issued to employer (G. L. [Ter. Ed.] c. 90, § 34A et seq.; c. 175, §§ 
112: 113, 113A: [1], JISAL [5] 2°St.. 1928; ‘c. S8l, 97S). 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County: Greenhalge, Judge. 

Suit by Jennie Guzenfield against the Liberty Mutual Insurance Company and 
others. Decree for plaintiff, and named detendant appeals. 

Affirmed. 

E. W. Sawyer, of Boston, for appellant Liberty Mut. Ins. Co. 

L. Rosenthal and M. W. Rosenthal, both of Boston, for appellee. 

Walt, Justice. 


This case was heard upon agreed facts which summarily stated, so far as 
material, are as follows: The plaintiff obtained judgment against one Meade for 
negligence in operating an automobile. The automobile was owned by the Metro- 
politan Furniture Company, which was insured by the Liberty Mutual Insurance 
Company under a policy of compulsory motor vehicle insurance. The automobile 
was furnished Meade by the Metropolitan Furniture Company to be used exclu- 
sively in its business; and by his contract Meade was not to permit or allow any 
person other than himself to use, operate, maintain or control it, nor to permit 
any person other than himself to ride in it. When the accident occurred, one 
Mary Holmes, admitted to the automobile by Meade as a passenger on a trip 
while the vehicle was being used in the owner’s business, was driving it on a 
public highway with Meade’s permission and under Meade’s supervision in teach- 
ing her to make a “left turn.” The insurance policy “provided indemnity for or 
protection to the insured and any person responsible for the operation of the 
said automobile with the insured’s expressed’ or implied consent, against loss 
* * * arising out of the ownership, operation, and maintenance, control or use 
upon the ways of the Commonwealth of said automobile.” It was in force on the 
day of the accident. The plaintiff duly demanded that the defendant insurer pay 
the judgment. It refused, and this bill in equity followed. The judge found that 
Meade was responsible for the operation of the insured’s automobile with its 


express or implied consent, within the terms of the policy; and ordered decree for 
the plaintiff. 


The defendant contends that the facts, in law, do not sustain the finding that 
Meade was the person responsible for the operation of the motor vehicle with the 
express or implied consent of the owner, within the meaning of the statute; that 
it is error to hold that within the meaning of the statute and the words of the 
policy issued to comply with it the motor vehicle here concerned can be found to 
have been operated by one responsible for such operation with the express or 
implied consent of the owner, when the conduct of the operator was in direct 
disobedience of the owner’s orders. It relies upon decisions from other jurisdic- 
tions which have interpreted the language of policies of insurance resembling the 
words of the policy here in question, and have held the insurer not to be liable. 
Sauriolle v. O’Gorman, 86 N. H. 39, 163 A. 717; Johnson v. American Automobile 
Ins. Co., 131 Maine, 288, 161 A. 496; Heavilin v. Wendell, 214 Iowa, 844, 241 
N. W. 654, 83 A. L. R. 872; Frederiksen v. Employers’ Liability Assurance Corp. 
Ltd. (C. C. A.) 26 F.(2d) 76; Kazdan v. Stein, 118 Ohio St. 217, 160 N. E. 704; 
Trotter v. Union Indemnity Co. (C. C. A.) 35 F.(2d) 104. See, also, Dickinson 
v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 500; Stovall 
v. New York Indemnity Co., 157 Tenn. 301, 8 S.W.(2d) 473, 72 A. L. R. 1368; 
Peterson v. Maloney, 181 Minn. 437, 232 N. W. 790: note 72 A. L. R. 1375 to 1410. 

[1-4] Detailed discussion of these cases is unnecessary since in the case before 
us there is present an element, lacking in them, which we deem of supreme 
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importance. The policy here in question was issued to meet the requirements of 
our statute of compulsory motor vehicle insurance. It is to be construed in con- 
rection with that statute and the public policy embodied therein. Our Motor 
Vehicle Insurance Law (G. L. [Ter. Ed.] c. 90, in sections embodying St. 1925, 
c. 346, St. 1928, c. 381 and St. 1930, c. 340, the acts creating the compulsory lia- 
hility features) requires as a condition of valid registration of a motor vehicle 
that the owner furnish indemnity to persons who may be injured by it. One 
method of furnishing indemnity is by taking out a policy of insurance which must 
provide “indemnity for or protection to the insured and any person responsible for 
the operation of the tnsured’s motor vehicle with his express or implied consent 
litalics ours] against loss by reason of the liability to pay damages to others 
* * * arising out of the ownership, operation, maintenance, control or use upon 
the ways of the commonwealth of such motor vehicle. * * *” G.L. (Ter. Ed.) 
c. 90, § 34A. The policy must contain provisions that liability shall become 
absolute when the loss or damage for which the insured is responsible occurs as 
respects “both the owner of a motor vehicle or trailer insured thereunder and 
any person responsible for its operation with the express or implied consent of 
such owner” (G. L. [Ter. Ed.] c. 175, §§ 112, 113, 113A [1], St. 1928, c. 381, § 5); 
and that “no violation of the terms of the policy and no act or default of the 
insured, either prior or subsequent to the issue of the policy, shall operate to 
defeat or avoid the policy so as to bar recovery” by judgment creditor proceed- 
ing in the method pursued here (G. L. [Ter. Ed.] c. 175, § 113A [5]). Such a 
policy makes as its assured not only the owner but also “any person responsible 
for the operation of the insured’s [owner’s] motor vehicle with his express or 
implied consent”: and it covers the liability of the assured to pay damages to 
others arising “out of the ownership, operation, maintenance, control or use” of 
ihe insured vehicle on the ways of the Commonwealth (G. L. [Ter. Ed.] c. 90, 
§ 354A). The purpose of the Legislature in enacting the compulsory law was to 
furnish to persons injured through the use by others of motor vehicles upon our 
public ways security for payment of damages. Rose v. Franklin Surety Co., 281 
Mass. 538, 540, 183 N. E. 918; Opinion of the Justices, 251 Mass. 569, 594, 595, 
599, 601, 608, 147 N. E. 681. In requiring the policy—a condition of valid regis- 
tration—to cover not only the owner but also any one responsible to him in its 
use, it contemplated that the liability of the insurer should, so to speak, run with 
the car unaffected by the owner’s action unless its presence on the public ways 
was without sanction. If by personal use or by operation through a servant or 
agent the owner permits the vehicle to be on the public ways, he or the user 
responsible to him (become an assured by virtue of the statute) may incur lia- 
bility which the insurer must make good to the limit of the insurance. This pur- 
pose will, to a considerable extent, be frustrated if the law is construed as the 
defendant argues that it should be. The full benefit of the compulsory security 
and of the provision precluding avoidance by default of the owner will be lost, 
if violations of rules of conduct laid down by an owner to be observed by such 
as he permits to use his motor vehicle upon our ways are held to defeat an 
injured person’s enforcement of the policy by destroying the owner’s consent to 
the use. 

[5, 6] The statutory language is appropriate and sufficiently inclusive to mean 
that if his motor vehicle is present in use or operation on the ways of the Com- 
monwealth with the owner’s consent by some one responsible to the owner, then, 
under the compulsory Motor Vehicle Insurance Law, the owner’s consent to the 
immediate conduct of the user at the moment of an accident is immaterial. We 
think it should be so construed. O’Roak v. Lloyds Casualty Co. (Mass.) 189 
N. E. 571. Nothing in Boyer.v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 
178 N. E. 523, or Johnson v. O’Lalor, 279 Mass. 10, 180 N. E. 525, requires a 
different conclusion. Neither’ dealt with the point here discussed. Obviously Meade, 
the chauffeur, was responsible to his employer for the result of his disobedient 
conduct. His disobedience did not destroy his responsibility to the owner for the 
operation of the truck. By the terms of the policy, he was insured under it. The 
plaintiff therefore was entitled to enforce it. 


Decree affirmed with costs. 
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RONDINA vy. EMPLOYERS’ LIABILITY ASSUR. 
CORPORATION, LIMITED, et al. 
Supreme Judicial Court of Massachusetts. Suffolk. April 5, 1934 
190 Northeastern Reporter 35. 
INSURANCE. 


One driving automobile with permission of owner fraudulently procuring 
compulsory liability insurance policy and registering automobile in name of an- 
other without latter's knowledge or consent at time of injury to one recovering 
judgment against such driver was not “operating automobile with express or 
implied consent of named assured” as required to render insurer liable on policy 
to judgment creditor (G. L. [Ter. Ed.] c. 90, §§ 1A, 34A, 34B; c. 175, § 113A, cl. 
5;-¢) 214; § 3; cl 10). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court, Suffolk County; Walsh, Judge. 

Suit by John Rondina, Jr., against the Employers’ Liability Assurance Cor- 
poration, Limited, and others. Decree for defendants, and plaintiff appeals. 

Affirmed as to defendant assurance corporation and another and bill dis- 
missed as to third defendant. 

A. L. Brown, of Boston, for appellant. 

kK. C. Parker, of Boston, for appellees. 

Pierce, Justice. 

This is a bill in equity brought by a judgment creditor of one Horace Ma- 
her, under G. L. (Ter. Ed.) c. 214, § 3, cl. 10, to reach and apply the proceeds 
of an alleged policy of insurance, issued by the Employers’ Liability Assurance 
Corporation, Limited (hereinafter called the corporation), in the name of one 
Clarence Sanborn. 

The case is before this court upon an agreed statement of facts. These 
facts disclose, in substance, that on February 16, 1931, the plaintiff was injured 
and his automobile damaged by reason of the negligent operation by the de- 
fendant Maher of an automobile owned by one Walter Kerwin; that on January 
1, 1931, Kerwin falsely and fraudulently represented to the corporation that the 
automobile was owned by Clarence Sanborn of 12 Pleasant Street, Saugus, 
Massachusetts; that upon that representation he procured from the corporation 
a Massachusetts compulsory liability policy in which Sanborn was named as the 
assured; that the policy wzs written for the term of one year and that no action 
was taken by the corporation or any one else to cancel the policy before Febru- 
ary 17, 1931; that following the issuance of the policy Kerwin wrongfully regis- 
tered his automobile in the name of Sanborn; that Sanborn had no interest of 
any kind in the automobile of Kerwin, and the acts of Kerwin in obtaining the 
policy and registering the automobile in the name of Sanborn were without San- 
born’s knowledge or consent; that Sanborn did not know the defendant Maher, 
and at no time until after the accident occurred did he know that Maher or 
anybody else. was operating an automobile which was registered in his name: 
that the procurement of the policy of insurance and the registration of the au- 
tomobile were without the knowledge, permission or consent of Sanborn. Fol- 
lowing the procurement of the insurance policy a certificate, as defined by G. L 
(Ter. Ed.) c. 90, § 34A, was filed by the corporation with the registry of motor 
vehicles. The automobile in question was thereafter registered and assigned 
registration plates numbercd 644,734, the registration running to and standing in 
‘the name of Clarence Sanborn, above referred to. It was agreed that at the 
time of the accident Maher was driving with the permission of Kerwin. 

After the accident the plaintiff brought an action in the Third District Court 
of Eastern Middlesex against Horace Maher, the operator of the automobile, 
fling in said action a declaration which sought to recover for personal injuries 
-and property damage. After default of the defendant, the plaintiff recovered 
judgment in the sum of $850, and costs of court $10.58, and execution issued on 
said judgment in the amount of $860.58. A demand was made on the corpora- 
tion to satisfy said judgment and execution. This demand was refused and 
<xecution has in no part been satisfied. No appearance for or in behalf ot 
said Horace Maher was entered by any attorney representing the corporation 
At the hearing of the present suit in the Superior Court the plaintiff offered to 
prove that “at the hearing on the assessment of damages after default in the 
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district court the only evidence that was introduced as to damages was as to 
personal injuries and medical expenses, and that there was no evidence intro- 
duced at that hearing relating to or in any way showing what the property dam- 
age was.” This evidence, as offered, was excluded and the plaintiff excepted. 


G. L. (Ter. Ed.) c. 175, § 113A, cl. 5, provides “that no statement made by 
the insured or on his behalf, either in securing the policy or in securing registra- 
tion of the motor vehicle or trailer covered thereby, no violation of the terms 
of the policy and no act or default of the insured, either prior or subsequent to 
the issue of the policy, shall operate to defeat or avoid the policy so as to bar 
recovery within the limit provided in the policy by a judgment creditor pro- 
ceeding under the provisions of said section one hundred and thirteen and clause 
(10) of section three of chapter two hundred and fourteen.” G. L. (Ter. Ed.) 
c. 90, § 1A, provides “no motor vehicle * * * shall be registered under sections 
two to five, inclusive, unless the application therefor is accompanied by a cer- 
tificate as defined in section thirty-four A”; and section 34B reads in part as 
follows: “Any company issuing a certificate through a duly authorized officer 
or agent, which is filed with the registrar in connection with the registration of 
a motor vehicle, shall be estopped to deny the issue or execution of a motor ve- 
hicle liability policy or bond as set forth therein.” 


The insurance policy issued by the corporation in the pending suit is not 
denied by the parties to be in a form permitted by the insurance commissioner 
and we assume it was issued with such authority. The policy issued is number- 
ed MX278733 and under the heading “Declarations” has items numbered one to 
eleven, inclusive. “Item 1” reads: “Named Assured Clarence Sanborn”; “Item 
2” reads: “Address 12 Pleasant Street, Saugus, Massachusetts”; “Item 3” reads: 
“The named Assured is Individual’; and “Item 4” reads: “The named Assured’s 
occupation or business is Salesman.” The policy issued contains, with others, 
the following provisions. “The Employers’ Liability Assurance Corporation, 
Limited, of London, England (hereinafter called the Corporation), in consider- 
ation of the premium hereinbefore stated, does hereby agree with the Assured 
named in the Declarations as follows: * * * Insuring Clause I. To provide in- 
surance in accordance with and as required by chapter 346 of the Acts of 1925 
of the Commonwealth of Massachusetts, and all acts amendatory thereof and 
supplementary thereto, and in addition To settle or to defend in the manner 
hereinafter set forth against claims resulting from the liability imposed by law 
upon the Assured and/or any person responsible for the operation of the named 
Assured’s motor vehicle or trailer described herein with his express or implied 
consent to pay damages to others for bodily injuries, including death at any time 
resulting therefrom or consequential damages consisting of expenses incurred 
by a husband, wife, parent or guardian for medical, nursing, hospital or surgical 
services in connection with or on account of such bodily injuries or death sus- 
tained during the term of this Policy by any person and arising out of the own- 
ership, operation, maintenance, control or use upon the ways of the Common- 
wealth of Massachusetts of such motor vehicle or trailer, and To pay and satisfy 
judgments rendered against the Assured in legal proceedings defended by the 
Corporation and to protect the Assured against the levy of executions issued 
against the Assured upon the same, all subject to the limits expressed in Item 
8 of the Declarations”; “I.—Coverage. The unqualified term ‘Assured’ wherever 
used in Insuring Clause I of the Policy or in any Agreements or Conditions to 
which Insuring Clause I is subject shall include in each instance not only the 
named Assured but also any other persons, firm or corporation responsible for 
the operation of the Assured’s motor vehicle with the express or implied consent 
of the named Assured insured hereunder, but the. qualified term ‘named Assured’ 
or ‘Assured named in the Declarations’ shall apply only to the Assured named 
and described as such in the Declarations.” 


It is the contention of the corporation that no valid contract of motor vehicle 
liability ever existed; that it intended to contract with a named assured, Clar- 
ence Sanborn, or with nobody, and that there was no contract in law which 
gave any legal rights to the corporation against Sanborn under the contract of 
insurance or any rights which Sanborn could enforce against the corporation. 
To this contention the plaintiff answers that the defense is not open to the de- 
fendants because of the provisions of G. L. (Ter. Ed.) c. 90, § 34B, which reads: 
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“Any company issuing a certificate through a duly authorized officer or agent, 
which is filed with the registrar in connection with the registration of a motor 
vehicle, shall be estopped to deny the issue or execution of a motor vehicle ]i- 
ability policy or bond as set forth therein.” He further posits as an answer 
to the position taken by the corporation G. L. (Ter. Ed.) c. 175, § 113A, cl. 5 
hereinbefore quoted. The corporation contends that the operator and judgment 
debtor, Horace Maher, was not covered by the motor vehicle liability insurance 
policy issued to Clarence Sanborn for the reason that Maher was not operating 
the automobile at the time of the accident with the express or implied assent of 
the “named Assured” described as such in the “Declarations,” under the provision 
entitled “Statutory Conditions” which are quoted above, under “I.—Coverage.” 
The defendant Horace Maher had no claim against the corporation because of 
the collision of automobiles, directly or impliedly; and has not any right to be 
compensated by the corporation under G. L. (Ter. Ed.) c. 90. In the circum- 
stances here disclosed by no stretch of legal fiction can Maher be said to have 
been operating the automobile with the express or implied consent of the 
“named Assured.” In the opinion of a majority of the court the decree should 
be affirmed with costs as to Clarence Sanborn and the Employers’ Liability As- 
surance Corporation, Limited, and the bill should be dismissed without costs as 
to Horace Maher. 

It is unnecessary to consider the exception to the exclusion of evidence 
Ordered accordingly. 


McRAE et al. v. MERCURY INS. CO. No. 28808. 
Supreme Court of Nebraska. March 23, 1934. 
253 Northwwestern Reporter 645. 
1. INSURANCE. 

Agreement for immediate cancellation of fire policy without giving five days’ 
notice required by policy can be made, and may be established by acts and conduct 
as well as direct words. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 


2. INSURANCE. 

Insured’s acquiescence in insurer’s notice of cancellation of fire policy, though 
not in strict compliance with policy, will operate as cancellation thereof, and will 
work estoppel to assert that policy is still in force. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

1. An agreement for the immediate cancellation of a fire insurance policy, 
without giving five days’ notice, can be made, and this can be shown by acts and 
conduct as well as by direct words. 

Acquiescence in a cancellation notice will operate to cancel a fire insurance 
policy and will work an estoppel to assert that the policy is still in force. 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by I. H. McRae and another against the Mercury Insurance Company. 
From a judgment dismissing the action, plaintiffs appeal. 

Affirmed. 

Cleary, Horan & Skutt, of Omaha, for appellants. 

Mortgomery, Hall & Young, of Omaha, for appellee. 

Heard before Goss, C. J., Rose, Good, Eberly, Day, and Paine, JJ., and Beg- 
ley, District Judge. 

Goss, Chief Justice. 

This was an action to recover on an automobile fire insurance policy. At the 
conclusion of the evidence defendant moved for an instructed verdict or for a 
dismissal. The court entered a dismissal. Plaintiffs appealed. 

On September 20, 1929, plaintiffs bought of Marmon Brothers, Inc., of 
Kansas City, a Marmon sedan. They did not pay in cash the entire consideration. 
The unpaid balance was financed by Atlas Acceptance Corporation, which pur- 
chased the policy from defendant through Oppenheimer Brothers, insurance agents 
The policy was for $1,275, and covered both fire and theft. The mortgage evi- 
dencing the interest of Atlas Acceptance Corporation was for $845.60, to secure 
four equal notes due each three months beginning January 1, 1930. The total 
premium was $16.07. July 4, 1930, the car took fire while being driven and was 
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largely destroyed. When traded in for another car an allowance of $316 was made 
on it. 


The defense is that the policy was canceled November 25, 1929, in accordance 
with a provision in the policy that it might be canceled on five days’ written 
notice, mailed to the address of the assured. The evidence shows that the chattel 
mortgage authorized the mortgagee or assigns to keep the property insured cover- 
ing loss from fire or theft until all of the notes and interest were fully paid. On 
November 25, 1929, Oppenheimer Brothers, as agents for defendant, by registered 
‘etter, notified plaintiffs of the cancellation of the policy. The insurance had been 
obtained by the Atlas Acceptance Corporation and the premium for it was paid 
by this corporation and included in plaintiff’s notes. When the policy was can- 
celed, the unearned premium, amounting to $13.18, was returned to the corpora- 
tion and was by it credited to plaintiffs on its books, where, for its own conven- 
ience, it kept account of plaintiffs’ notes and insurance. When the policy was 
canceled the acceptance corporation obtained a policy, to protect its interest only, 
at a premium cost of $8.99, which it charged to plaintiffs’ account, leaving a bal- 
ance of $4.19 return premium to which plaintiffs would be entitled when they made 
final settlement on their notes. The unearned premium was returned to the cor- 
poration rather than to plaintiffs because Oppenheimer Brothers, the agents, had 
dealt with the corporation and not with plaintiffs. 


Plaintiffs received notice November 25, 1929, that the policy had been canceled. 
Not until January 15, 1930, did they take any steps or show any interest in the 
matter. Then, for the first time shown in the evidence, they manifested interest 
to the extent of a letter to the insurance agents calling attention to the fact that 
they had “never received the unearned premium of 10 months due on this can- 
cellation.” This letter was referred to the acceptance corporation, and on January 
17, 1930, it advised plaintiffs by letter that their account had been credited with 
$4.19, return premium. To this plaintiffs answered under date of January 18, 1930, 
referring to the policy as “canceled” on November 25, 1929, analyzing the insur- 
ance premiums and the time the policy was in force, arriving at the conclusion 
there was $13.39 return premium due them and asking for a check for that sum. 
January 20, 1930, the acceptance corporation replied that the return premium was 
$13.18 but that $8.99 of this was invested in a new policy to protect the interests 
of the acceptance corporation, as mortgagee, leaving a balance of $4.19 due plain- 
tiffs, and stating that the reason they were not paid this amount was due to the 
fact that plaintiffs did not pay the insurance in cash but it was included in their 
notes and would not be paid until the notes were paid. Plaintiffs seemed satisfied 
with that explanation. No further communications were had on the subject. On 
April 4, 1930, they paid the note due April 1, 1930. On July 3, 1930, they gave a 
check for the note due July 1, 1930. When the automobile burned on July 4, 1930, 
they stopped payment on that check, but later in July plaintiffs paid the note due 
July 1 and at the same time the note due October 1, 1930, was discounted and 
paid by plaintiffs. This was probably done to release the acceptance corporation 
lien so the damaged car could be traded in by plaintiffs on a new car. From 
January 20, 1930, indeed, from the receipt of the notice of cancellation in Novem- 
ber, 1929, plaintiffs apparently acquiesced in the fact of cancellation. From January 
20, 1930, to the date of the fire, they appeared to be satisfied with the adjustment 
of the return premium by the acceptance corporation. During this period no 
notice was brought home to defendant that they repudiated the cancelation. 
Defendant pleaded that, by their conduct, plaintiffs accepted the notice of can- 
cellation as sufficient, waived strict compliance with the terms of the policy, waived 
a tender of the return of the premium, and are now estopped to assert that the 
policy was not canceled or to assert that the policy was in force when the fire 
occurred. 


The questions of law are whether the notice of cancelation was sufficient to 
perform that office, and whether, if not sufficient, plaintiffs have waived the point 
or are estopped to assert that the policy was in force when the fire occurred. 

The notice, dated November 25, 1929, did not state that the policy would be 
canceled in five days, as provided by the policy, but stated that the policy “fs can- 
celed in accordance with its terms as of November 25, 19, 

When a written notice is given the insured stating that the policy is already 
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canceled, it will be considered as if it stated that the policy will be canceled in 
five days, where the policy has a provision to allow five days for the notice of 
cancelation to become operative. Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 
96 So. 250; Davidson v. German Ins. Co., 74 N. J. Law, 487, 65 A. 996, 13 L. R. A. 
(N. S.) 884, 12 Ann. Cas. 1065; Grant Lumber Co. v. North River Ins. Co. 
(Ds C))) 25s: Bo Sa: 

[1] “An agreement for an immediate cancellation without giving five days’ 
notice can be made, and this may be shown by acts and conduct as well as by 
direct words.” Home Ins. Co. v. Chattahoochee Lumber Co., 126 Ga. 334, 55 
S. E. 11, 12. The same principle applies to a life insurance policy. Missouri State 
Life Ins. Co. v. Hill, 109 Ark. 17, 159 S. W. 31. 

[2] Acquiescence in a cancellation notice will operate to cancel the policy and 
will work an estoppel to assert that the policy is still in force. Hopkins & Cochran 
v. Phoenix Ins. Co., 78 Iowa, 344, 43 N. W. 197: Hillock v. Traders’ Ins. Co., 54 
Mich. 531, 20 N. W. 571; Missouri State Life Ins. Co. v. Hill, 109 Ark. 17, 
159:S. W.-31. 

Plaintiffs were in no way misled by the insurance company. Their dealings 
were almost entirely with the acceptance corporation. They were not deceived 
by that corporation, which is not a party to the action. When the policy was can- 
celed, the mortgagee protected its interest by the coverage of a new policy. At 
least as early as January 20, 1930, the mortgagee notified plaintiffs it had spent 
$8.99 of the return premium in a policy covering its insurable interest and held 
the balance of $4.19 to await final payment on the notes. Plaintiffs appear to have 
acquiesced in the cancellation but sought to get back all premiums returned. We 
think the trial court was right in deciding that they had waived the defects, if 
any, in the matter of the cancellation of the policy, and that their conduct was 
inconsistent with their claim that the policy was in force when the fire occurred 

The judgment of the district court is 

Affirmed. 


Begley, District Judge, died March 4, 1934, and took no part in the decision. 
































































































RIFKIN v. STUYVESANT INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, First Department. April 6, 1934. 
270 New York Supplement 630. 
1. INSURANCE. 


Insurer by insuring mortgagee’s interest in automobile held not to waive pro- 
vision in theft policy previously issued to mortgagor providing that insurer should 
not be liable for loss while automobile was subject to mortgage unless otherwise 
provided in policy, though mortgage was executed after issuance of theft policy 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

2. INSURANCE. 

Insurer’s knowledge that it had insured automobile for mortgagee, whose 
mortgage was executed after mortgagor obtained theft policy on automobile, 
would not alone estop insurer from setting up defense against mortgagor’s action 
on theft policy that chattel mortgage had not been indorsed on policy as required 
therein, since mortgagor did not change position in reliance on any act or state- 
ment of insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Merrell, J., dissenting. 

Appeal from Supreme Court, Appellate Term. 


Action by Louis Rifkin against the Stuyvesant Insurance Company of New 
York. From a determination of the Supreme Court, Appellate Term, modifying 
an order of the City Court of the City of New York, granting defendant’s motion 
to strike out defenses in plaintiff's reply as insufficient and to strike out denials 
with leave to amend with respect thereto by denying the motion to strike out 
such defenses, defendant appeals. 

Determination appealed from so far as it modified order of the City Court 
and held defenses contained in reply to be sufficient reversed, and order of City 
Court affirmed in all respects with leave to plaintiff to serve an amended reply. 
Argued before Finch, P. J., and Merrell, Townley, and Glennon, JJ. 
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Auto. | Rifkin v. Stuyvesant Ins. Co. of New York 


Stanley Garten, of New York City, for appellant. 

Maurice Smith, of New York City, for respondent. 

GLENNON, Justice. 

The complaint is based on a policy of insurance issued February 3, 1932, by 
defendant to plaintiff, the owner of a Buick automobile, insuring the plaintiff 
against its theft. The amount of the policy is $1,200. It is alleged in the com- 
plaint that the automobile was stolen on May 26, 1932. 

The defendant in its answer set up as a first affirmative defense that, on 
March 1, 1932, plaintiff executed and delivered a chattel mortgage upon the auto- 
mobile to the Tri State Discount Company. The plaintiff's policy concededly con- 
tained the following provision: “Unless otherwise provided by agreement in writ- 
ing added hereto, and except as to any lien, mortgage, or other encumbrance 
specifically set forth and described in Paragraph D of this policy, this company 
shall not be liable for loss or damage to any property insured hereunder while 


subject to any lien, mortgage or other encumbrance.” 


It is alleged by defendant that the chattel mortgage was not set forth and 
described in paragraph D of the policy, “and that no provision for the same was 
made by agreement in writing, added to the policy.” 

The plaintiff, in his reply, alleged two defenses: (1) That before the theft 
the defendant insured the interest of the mortgagee in the plaintiff’s automobile 
and at no time rescinded or canceled the policy which is the subject of this action. 
Not only that, but it has retained the premium, and, as a consequence, has waived 
the clause of the policy referred to by defendant as the chattel mortgage provi- 
sion in paragraph 5 of the answer. (2) That defendant, by failing to rescind and 
cancel plaintiff’s policy after defendant knew that plaintiff had borrowed a sum of 
money from the mortgagee, is estopped thereby from setting up the defense. 

The order in the City Court struck out the defenses in the reply as insufficient 
in law. Plaintiff thereupon appealed to the Appellate Term, which held that “the 
defenses alleged in the reply are sufficient in law.” 

[1] It is asserted by the plaintiff in his brief, in substance, that, since the 
defendant company also insured the mortgagee’s interest in the same car, it is 
estopped from setting up the defense “that the change of interest in the insured’s 
property voids the policy.” The difficulty with this argument is that the defendant 
does not make any such claim. It contends, in effect, that the action of the 
plaintiff in giving a chattel mortgage on the car simply suspended its liability for 
loss or theft, which would ordinarily have accrued during the life of the policy. 
In other words, if plaintiff had satisfied the mortgage prior to the day the car 
was stolen, the effect would have been to revive the defendant’s obligations. Thus 
there is no question of forfeiture involved in this case. By issuing a policy to 
the mortgagee, the defendant did not waive the force and effect of the chattel- 
mortgage provision. 

[2] We believe that, even though the company had full knowledge of the 
fact that it covered the same automobile for the mortgagee which plaintiff had 
insured, that circumstance in and of itself would not have the effect of working 
an estoppel. Furthermore, we cannot lose sight of the fact that insurance com- 
panies operate through agents, and that it would be well-nigh impossible for them 
to keep a check on each automobile covered on every occasion on which a policy 
is issued. . 

When the policy in suit was delivered to the plaintiff, there was no chattel 
mortgage on the car. Subsequent thereto the plaintiff saw fit to borrow funds, 
aid to give a chattel mortgage, as security to the lender. Plaintiff did not change 
his position in reliance upon any act or statement by defendant. “An estoppel 
rests upon the word or deed of one party upon which another rightfully relies 
and so relying changes his position to his injury.” Metropolitan Life Ins. Co. v. 
Childs Co., 230 N. Y. 285, 292, 130 N. E. 295, 298, 14 A. L. R. 658. 

The language of the clause which is the subject of this discussion is not in 
the least ambiguous. Even though the defendant company had knowledge of the 
issuance of a second insurance contract covering the same subject-matter, it can- 
not be said to have waived the provisions of the plaintiff's policy. 

_ In Woodside Brewing Co. v. Pacific Fire Ins. Co., 11 App. Div. 68, 71, 42 
XN. Y. S. 620, 622, affirmed upon the opinion below, 159 N. Y. 549, 54 N. E. 1095, 





602 The Insurance Law Journal, Vol. 83 [Aug., 1934 


the policy, among other conditions, contained the following: “This entire policy 
unless otherwise provided by the agreement endorsed hereon or added hereto 
shall be void * * * if with the knowledge of the insured foreclosure pro- 
ceedings be commenced or notice given of sale of any property covered by this 
pclicy by virtue of any mortgage or trust deed.” After the policy was issued, an 
action to foreclose the mortgage was commenced. A fire occurred, and the insured 
brought an action on the policy. The deferdant company pleaded that the policy 
was void because of the commencement of the foreclosure action prior to the 
fire. The insured offered to prove the giving of oral notice to the company of the 
toreclosure action and the failure of the company to cancel or rescind the policy. 
The evidence was excluded and a verdict directed for defendant. In affirming the 
judgment, Presiding Justice Brown said in part: “The rule that an insurance com- 
pany will not be permitted to defeat a recovery upon a policy issued by it by 
proving the existence of facts which would render it void, where it had full 
knowledge of them when the policy was issued, is too well established by the 
authorities of this State to need discussion.” 

He held, however, that the facts in that case did not bring it within the 
principle of the rule. So here the facts upon which plaintiff relies do not bring 
him within the rule, since they have reference to occurrences after the policy was 
issued. See, also, O’Connor Transp. Co. v. Glens Falls Ins. Co., 198 App. Div. 136, 
189 N. Y. S. 612, affirmed 233 N.Y. 659, 135 N. E. 959. 

For the reasons assigned herein, the determination of the Appellate Term, in 
so far as it modified the order of the City Court and held the defenses contained 
in the reply to be sufficient, is reversed, and the order of the City Court affirmed 
in all respects, with $20 costs and disbursements in this court, and $10 costs and 
disbursements in the Appellate Term to the appellant, with leave to plaintiff to 
serve an amended reply within five days from service of order to be entered 
hereon with notice of entry thereof, upon payment of said costs. 

Determination appealed from, in so far as it modified the order of the City 
Court and held the defenses contained in the reply to be sufficient, reversed, and 
the order of the City Court affirmed in all respects, with $20 costs and disburse- 
ments to the appellant in this court and $10 costs and disbursements in the Appel- 
late Term, with leave to the plaintiff to serve an amended reply within five days 
frem service of order, upon payment of said costs. Order filed. 

Finch, P. J., and Townley, J., concur. 

Merrell, J., dissents. 


ABITANTE v. HOME INDEMNITY CO. 
Supreme Court, Appellate Division, First Department. April 6, 1934 
270 New York Supplement 641. 
1. INSURANCE. 

Where automobile liability policy required immediate notice of accident, un- 
excused delay of forty-nine days in giving notice would bar recovery against 
insurer by injured plaintiff, where execution against insured was returned unsatis- 
fied (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 539[5]. ) 

2. INSURANCE. 

Automobile liability insurer held not liable, where insured’s excuse for failure 
to give immediate notice of accident as required by policy was that it did not 
know accident was caused by its motor vehicle, but was under impression it was 
caused by horse-drawn vehicle. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Trial Term, New York County. 

Action by Joseph Abitante against the Home Indemnity Company. From a 
judgment on a directed verdict for plaintiff after trial at Trial Term without a 
jury, defendant appeals. , 

Reversed, and judgment directed for defendant dismissing the complaint on 
the merits. 

Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, JJ 
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3ruce & Williams, of New York City (Fred H. Rees, of New York City, of 
counsel: Alexander Orr, Jr., of New York City, on the brief), for appellant. 

Isidore Koeppel, of New York City (Victor Deutsch, of New York City, of 
counsel), for respondent. 

UNTERMYER, Justice. 

In February, 1931, the defendant issued to the Maxwell Cheese Company, 
Inc., its policy of insurance against liability arising from the operation of motor 
veliicles. The policy contained the usual provision to the effect that “Upon the 
occurrence of an accident, the Assured shall give prompt written notice thereof 
to the Company’s Home Office at New York, New York, or to an Authorized 
Agent. If any claim is made on account of such accident, the Assured shall give 
notice thereof with full particulars.” The policy also provided: “No suit or action 
on this policy for the recovery of any claim shall be sustainable in any court of 
law or equity unless the claimant shall show compliance with all the requirements 
of this policy.” 

While the policy was in effect, the plaintiff recovered judgment against the 
insured on account of injuries sustained on February 25, 1931, in consequence of 
the negligent operation of an automobile truck belonging to the Maxwell Cheese 
Company, Inc. After execution upon the judgment was returned unsatisfied, the 
plaintiff brought this action against the insurer under section 109 of the Insurance 
Law. The question presented to the court below was whether the insured had 
complied with the provisions of the policy requiring prompt notice of accidents 
to be given, for concededly the rights of the plaintiff against the defendant are 
no greater than would be the rights of the insured. Coleman v. New Amsterdam 
Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443. 

[1, 2] The record establishes that there was no compliance with these provi- 
sions of the policy. Notice was not given to the defendant until service of the 
summons and complaint in the action by the plaintiff against the Maxwell Cheese 
Company, Inc., forty-nine days after the occurrence of the accident. In the absence 
of explanation or excuse, notice so long withheld would constitute a violation 
of the conditions of the policy as a matter of law. Rushing v. Commercial Casualty 
Co., 251 N. Y. 302, 167 N. E. 450; Reina v. United States Casualty Co., 228 App. 
Div. 108, 239 N. Y. S. 196, affirmed 256 N. Y. 537, 177 N. E. 130. The excuse 
offered is that the insured was under the impression that the accident had been 
caused by a horse-drawn vehicle, and that it did not know that the cause of the 
accident was its truck. It seems to us that the evidence establishes quite conclu- 
sively that the representatives of the insured must have known. On the day of 
the accident, the driver of the truck made a complete report to the bureau of 
motor vehicles, stating that the truck of the Maxwell Cheese Company, Inc., was 
involved in the accident. It further appears that the secretary and vice president 
of the insured came to the scene of the accident immediately after it occurred. 
Together with the driver of the truck, they were present in a nearby store while 
the plaintiff was under treatment for his injuries by an ambulance physician. In a 
written statement subsequently made by the secretary, it is admitted that a person 
with the plaintiff at the time of the accident claimed that the truck of the insured 
had struck the plaintiff. At that time there was no denial by the driver of these 
facts, for he is said only to have stated that “if the truck he was driving did hit 
the man it was with the rear, because he is positive that the front of the truck 
did not touch the man.” Under these circumstances, the Maxwell Cheese Com- 
pany, Inc., could not fail to know that the claim was asserted that its truck had 
caused the plaintiff’s injuries. By failing to give notice to its insurer of these 
facts, the Maxwell Cheese Company, Inc., relieved the defendant from liability on 
the policy arising out of the occurrence of the accident. The judgment should 
be reversed, with costs, and judgment directed in favor of the defendant dismissing 
the complaint upon the merits, with costs. 

Judgment reversed, with costs, and judgment directed in favor of the defend- 
ant dismissing the complaint upon the merits, with costs. Order filed. All concur. 
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LIND v. STATE AUTOMOBILE MUT. INS. ASS’N et al. No. 24207. 
‘ Supreme Court of Ohio. March 14, 1934. 
190 Northeastern Reporter 138. 
1. INSURANCE. 

Policy provisions prohibiting waiver do not affect conditions performable after 
loss, such as furnishing proof and giving notice of accident or of suit. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

2. INSURANCE. 

Conditions in policy as to manner of furnishing notice of loss may be waived 
by words or conduct which lead insured to believe compliance is unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE. 

Agent’s authority to waive policy requirements as to notice after loss may be 
established by showing course of conduct of agent knowingly permitted by insurer, 
from which agent’s apparent authority appears. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

4. INSURANCE. 

Insurer’s failure to object when written notice of accident was sent by agent 
constituted waiver of strict terms of liability policy requiring written notice direct 
from insured. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

5. INSURANCE. 

Whether liability insurer waived provision requiring that insured give written 
notice of suit held question for jury under evidence that insurer accepted written 
notice of accident sent in by its agent, and that agent was notified by insured of 
suit and promised to write insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Syllabus by the Court. ; 

‘1. Clauses in an insurance policy, prohibiting waiver of any of its provisions 
unless indorsed on the policy in a prescribed manner, refer only to those provisions 
and conditions which constitute part of the contract of insurance, but do not apply 
to waiver after a loss has occurred, or after liability has attached by reason of the 
occurence of an event within the protection of the policy, such as furnishing 
proofs of loss, sending immediate written notice of an accident, transmitting no- 
tice of suit, and the giving of other notices. 

2. Waiver of such subsequent proofs and notices may be shown by words or 
conduct, on the part of the insurer or its authorized agent, inconsistent with an 
intention to enforce strict compliance with the terms of the policy, from which 
the assured is led to believe such compliance is unnecessary, and whereby he fails 
to make such compliance. 

3. The authority of an agent, to waive such subsequent proofs and notices, 
may be established by showing a course of conduct on his part, knowingly per- 
mitted by his insurer-principal, through which an agent has the apparent power 
to accomplish those things he undertakes to do, so that an assured dealing with 
him is given reasonable grounds for believing he possesses such power. 

Error to Court of Appeals, Mahoning County. 

Action by William Lind against the State Automobile Mutual Insurance Asso- 
ciation and another. Judgment for plaintiff was reversed and rendered by the 
Court of Appeals, and plaintiff brings error—[Editorial Statement.] 

Judgment of Court of Appeals reversed and that of Common Pleas affirmed. 

William Lind, plaintiff in error, will hereafter be called plaintiff, and the 
State Automobile Mutual Insurance Association, defendant in error, will hereafter 
be referred to as defendant. 

Plaintiff brought action in the court of common pleas of Mahoning county 
against defendant, under section 9510-4, General Code, to subject a part of the 
money provided for in an automobile liability insurance policy issued by defend- 
ant to one Larry Marsisch, also called Leroy Mersich, in satisfaction of a judg- 
ment secured by Lind against Mersich, growing out of an automobile collision. 

Defense was made on the principal ground that Mersich had failed to comply 
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with the terms of his policy by giving defendant written notice of the suit filed 
against him .by Lind. 

Evidence was offered by plaintiff that Mersich, an uneducated foreigner, with 
a limited knowledge of the English language, had bought the liability insurance 
policy in question at the solicitation of C. R. Taylor of Girard, Ohio, agent for 
the defendant, who told Mersich at the time that if he ever had an automobile 
accident to come and see him about it, or words to that effect. Mersich testified 
that Taylor collected the premium of $25.50 from him in three installments. 

On March 15, 1925, while the policy was in force, a collision occurred between 
the automobile owned and driven by Mersich and an automobile owned and driven 
by Lind. Mersich testified that he went to see Taylor the day after the collision 
and gave him an oral account of what had occurred; that Taylor made some nota- 
tions on a piece of paper and stated that he would make an investigation and notify 
the insurance association. Mersich stated that he made several subsequent visits 
to Taylor and was told that the matter had been attended to. 

It was admitted by counsel for defendant that a written report of the accident, 
upon a form prepared and furnished by defendant, ostensibly bearing the signature 
of “Larry Mersich,” had been received at the home office of the defendant in 
Columbus, Ohio, on March 30, 1925, through C. L. Bird, another agent of defend- 
ant at Niles, Ohio. As evidence that this report had been acted upon by the asso- 
ciation, plaintiff introduced as an exhibit in the case, a memorandum from the 


files of the defendant, in the following form: “Agent, C. R. Taylor. Contract 
No. 61033. 


Claim No. 16721. 
“Paid $9.00. Coverages: Indemnity. 
“Subscriber’s name, Larry Mersich. Address, 

McDonald ave. Town, McDonald, Ohio. 
“Date of accident, March 15, 1925. 
“Kind of claim, Pd. 

“Description of Automobile. 

“Name of car, Star. Type of body, tour. Year model, 1925. 
“Motor No., Z43324. 
“Date, 4—16, 1925. 
“Adjuster’s remarks: Agt. Bird says he was talking to the assured recently and 
he has not heard from the Pd since the accident. Bird advises closing the claim 
as the Pd was at fault and will not make claim. Richards.” 

Richards, whose name appears on the memorandum, was then supervisor of 
claims for the defendant at its home office. 

Mersich further testified, without objection, that a man had come to his home, 
in company with C. R. Taylor, during his absence, representing himself to be con- 
nected with the defendant association, and that about April 16, 1925, C. L. Bird, 
agent of defendant at Niles, Ohio, called on Mersich and talked with him concern- 
ing the accident. 

In September of 1926, Lind, the plaintiff herein, brought suit against Mersich 
for damages sustained in the collision referred to, asking judgment for $10,292. 
Summons was served on Mersich on September 14, 1926. 


Mersich, supported by two of his brothers, testified that on the following day 
he took the summons to C. R. Taylor, who was still defendant’s agent, and showed 
it to him; that Taylor read it, smiled, and stated that he would write to the insur- 
ance association and that Mersich “didn’t need to bother with anything.” 


Taylor took the witness stand and denied that Mersich had ever presented the 
summons to him. He also testified that he prepared the report of the accident, 
hut at the request of and for Mersich; that Mersich signed it; and that he sent 
it to C. L. Bird, defendant’s agent at Niles. 


Lind secured judgment against Mersich for $830, representing damages to his 
automobile and his person, and then after the expiration of thirty days brought 
the instant suit against the defendant insurance association in this amount, which 
was subsequently reduced to the sum recovered for personal injuries alone, to 
comply with section 9510-4, General Code. 

This case has been three times tried in the court of common pleas, has been 
presented an equal number of times to the Court of Appeals, and has been in 
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this court once, State Automobile Mutual Insurance Ass’n v. Lind, 122 Ohio St. 
500, 172 N. E. 361. 

Upon the last trial plaintiff recovered a verdict and judgment against the 
defendant for $750, with interest, which the Court of Appeals reversed for error 
in the charge, and rendered final judgment for the defendant on the ground that 
there was no evidence to support the judgment of the lower court. The case is 
now in this court upon allowance of the motion to certify the record. Additional 
evidence as disclosed by the record will be commented on in the opinion. 

Nicholson & Warnock, of Youngstown, for plaintiff in error. 

B. B. Bridge, of Columbus, and Barnum, Hammond, Stephens & Hoyt, of 
Youngstown, for defendant in error State Automobile Mut. Ins. Ass’n. 

ZIMMERMAN, Judge. 

To recover in this action it is incumbent on the plaintiff, Lind, to show that 
Mersich complied with the terms of the liability insurance policy, or that there 
was a waiver of such terms. Plaintiff stands in no better position than Mersich 
in this respect. Stacey v. Fidelity & Casualty Co. of New York, 114 Ohio St. 633, 
15] WN: E. 718. 

That part of the policy with which the defendant claims Mersich did not fully 
comply, thus defeating plaintiff’s suit, is as follows: 

“The association will, at its own cost but subject to the limits expressed in 
the foregoing clauses, settle or defend any claim or suit for damages by reason 
of personal injury or damage to property of others arising out of any accident 
covered by this policy, provided the assured shall have given the association writ- 
ten notice immediately following the accident causing such injury or damage to 
property and shall thereafter give like notice of any claim or suit for damages, 
forwarding immediately to the association every notice, summons or process as 
soon as the same shall have been served.” 

Defendant also relies on the following clause: 


“No condition nor provision of this policy shall be altered or waived except 
by written endorsement attached hereto and signed by the association, nor shall 


any notice to or possessed by any agent or other person be held to effect a waiver 
or change in any part of this contract.” 


Plaintiff contends there is sufficient evidence presented to show a valid waiver 
of these provisions of the policy. He argues that since the defendant received 
and acted upon notice of the Mersich accident, transmitted by its agent C. R. 
Taylor, who in the first instance received and acted upon oral notice from Mersich, 
the implied conduct of the defendant was such as to invite Mersich to give Taylor 
like oral notice of the suit filed against him, and that under the circumstances 
defendant is precluded from successfully defending the action upon the failure of 
Mersich to comply strictly with the provisions of the policy first quoted. 


Plaintiff further contends that the evidence shows Taylor to have been more 
than a soliciting agent of defendant, with limited authority; that the course of 
conduct pursued by him, with the tacit assent of the defendant, was such as to 
enlarge his authority into that of an agent with apparent power to waive the con- 


ditions of the policy relating to written notice of an accident and subsequent writ- 
ten notice of suit. 


Defendant stands squarely on the provisions of the policy, claiming there was 
no waiver of any kind; that it received written notice of the accident, apparently 
signed by Mersich, as stipulated in the policy; that it received no notice of suit; 
and that Taylor was no more than a soliciting agent, without real or apparent 
authority to waive anything. 

{1] It is now established by the decided weight of authority that clauses in 
insurance policies prohibiting waiver, unless the same are indorsed on such poli- 
cies in a prescribed manner, refer only to provisions and conditions constituting 
a part of the contract of insurance, and do not affect conditions to be performed 
after loss, such as furnishing proofs of loss, sending immediate written notice of 
an accident, and the giving of other notices. 22 Ohio Jurisprudence, par. 642, p. 
742 et seq.; 14 Ruling Case Law, par. 518, p. 1346; Ohio Farmers’ Ins. Co. v. 
Cochran, 104 Ohio St. 427, 135 N. E. 537; Hartford Accident & Indemnity Co 
v. Randall, 125 Ohio St. 581, 183 N. E. 433; Reilly v. Linden, 151 Minn. 1, 186 
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N. W. 121; Concordia Ins. Co. v. School District No. 98 of Payne County, Okla- 
homa, 282 U. S. 545, 51 S. Ct. 275, 75 L. Ed. 528. 

In the note found in 75 L. Ed. at page 529 et seq., many authorities from a 
number of jurisdictions are cited in support of this principle. 

We are aware that approval of a contrary rule was expressed in Travelers’ 
Ins. Co. v. Myers & Co., 62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760, but the 
later holdings of this court in the case above cited are in accord with the majority 
view. 

|2] Conditions in insurance policies as to furnishing various notices after loss 
in a certain manner, being for the benefit of the insurer, may be waived by words 
or conduct inconsistent with an intention to enforce strict compliance, from which 
the assured is led to believe that such compliance is unnecessary. Twin City Fire 
Ins. Co. v. Stockmen’s National Bank of Ft. Benton (C. C. A.) 261 F. 470, 476; 
Home Ins. Co. of New York v. Sullivan Machinery Co. (C. C. A.) 64 F.(2d) 
765, 767. 

Waiver of conditions as to immediate written notice of an accident, furnish- 
ing proofs of loss, and similar notices, may be effectively accomplished through 
the words, acts, or conduct of an authorized agent of the insurer, and whether 
or not such waiver has taken place is generally a question of fact for the jury. 
Ohio Farmers’ Ins. Co. v. Cochran, supra; Hartford Accident & Indemnity Co. 
v. Randall, supra; State Automobile Mutual Ins. Ass’n v. Lind, supra; Smith v. 
U. S. Fidelity & Guaranty Co., 109 W. Va. 280, 153 S. E. 584; Gough v. Halperin, 
306 Pa. 230, 159 A. 447; Fray v. National Fire Ins. Co., 341 Ill. 431, 173 N. E. 479; 
Lee v. Casualty Co. of America, 90 Conn. 202, 96 A. 952; General Motors Accept- 
ance Corp. v. American Ins. Co. (C. C. A.) 50 F.(2d) 803; Hartford Fire Ins. 
Co. v. Kiser (C. C. A.) 64 F.(2d) 288. 

[3] The authority of an insurance agent, or any other kind of agent, may be 
established by showing a course of conduct on his part knowingly permitted by 
his principal, through which he has the apparent power to accomplish those things 
he undertakes to do. 1 Ohio Jurisprudence, pars. 33 and 34, pp. 673-675; 21 Ruling 
Case Law, par. 34, pp. 854, 855. 

Taylor had been agent for the defendant for a number of years. He took 
application of Mersich for the insurance policy and delivered the policy to him, 
upon the outside of which was printed, “Agent, C. R. Taylor.” Mersich testified 
that Taylor collected the total premium of $25.50 in installments, which was not 
expressly denied. The record indicates that this premium was received by defend- 
ant, less the deduction by Taylor of his commission from the first payment. 
Taylor testified that he made out the written report of the Mersich accident, and 
sent it to defendant through its Niles agency. Defendant admits its receipt. Taylor 
further testified that he had made out many accident reports during his employ- 
ment by defendant. Careful reading of the record fails to show that the defendant 
voiced objection to any of these acts. 

In the case of Maltby v. Empire Auto Ins. Ass’n, 239 Ill. App. 532, it is held, 
i the second paragraph of the syllabus: 

“Notice of loss required to be given to an insurer may be waived by an agent 
of the company, if he has authority to solicit insurance, receive and forward 
applications, receive and deliver policies, and collect the premiums.” 

Travelers’ Ins. Co. v. Edwards, 122 U. S. 457, 7 S. Ct. 1249, 30 L. Ed. 1178, 
is an interesting case on the question of waiver. There the policy provided that 
upon the death of the insured immediate written notice thereof should be given 
to the company at Hartford, Conn., and that within seven months thereafter, the 
company should be furnished with written proofs thereof. There was a further 
stipulation that no other person than the president or secretary could alter or 
waive any of the conditions of the policy, or make agreements binding upon the 
company. The insured died, and oral notice of this fact was communicated to the 
local agent, who, in turn, orally communicated it to the company. Proofs of death 
were given to the local agent, who retained them for a period of more than seven 
months. In affirming a judgment against the company the Supreme Court of the 
United States held, as stated in the syllabus, as reported in 30 L. Ed. 1178: 

“That the whole course of dealing by the defendant Company shows that it 
recognized a local agent as its agent in receiving oral notice and proofs of the 






































































































































































































608 The Insurance Law Journal, Vol. 83 [Aug., 1934 








death of the insured, and so acted upon his information as to waive a strict per- 
formance of the contract, which required written notice of death and proofs 
thereof within a certain time, the proofs having heen retained by the local agent 
beyond the required time.” 

Of course, there is a diversity of opinion among the courts as to the authority 
which an agent must have in order to waive conditions in policies as to the 
various notices required after loss. A number of the cases are collected in 7 
Cooley’s Briefs on Insurance (2d Ed.) 5966 et seq., and in 2 Couch, Cyclopedia of 
Insurance Law, 1731 et seq. 

[4, 5] It is our view that there is enough evidence in the record of this case 
to establish Taylor as an agent with sufficient apparent authority to waive condi- 
tions of the policy relating to written notice of an accident and like notice of suit. 

As has been noted, the defendant association admits that it received and acted 
upon written notice of the accident sent by Taylor. This in itself was a waiver 
of the strict terms of the policy requiring written notice to the association direct 
from the assured. 

A generally accepted tenet of law is that if defective proofs of loss are sent 
to an insurer, or if they are furnished by the wrong person, good faith requires 
the insurer to give notice of any objection within a reasonable time; and if it 
fails to do so, retaining the proofs and acting thereon, such conduct constitutes 
a waiver of its right to insist that the requirements of the policy have not been 
met. 33 Corpus Juris 27; 7 Couch, Cyclopedia of Insurance Law, 5590. 

By analogy, in receiving notice through its agent the defendant was advised 
that its assured was dealing with the agent in respect to a matter which should 
lave been communicated directly to it, and in the exercise of good faith and fair 
treatment it should have notified the assured of any objection. Through silence 
there was at least an implied invitation to the assured that he might properly 
communicate with the agent concerning the suit, as he had communicated with 
him in reference to the accident. True, the defendant claims that the written 
notice of the accident received bore the purported signature of Mersich; but this 
does not change the fact that it accepted such notice from the hands of its agent 
without objection, nor does it remove from the record the testimony of Mersich 
that he gave oral notice to the agent and signed nothing. The jury had the right 
to beleive the testimony of Mersich that he gave notice of the accident, and, later, 
notice of suit, and the manner in which this was done. ; 

Assuming the testimony of Mersich to be true, he knew that the course 01 
conduct he had taken in giving oral notice of the accident had brought results ; 
that agents of the defendant had come to see him regarding it. In the absence ot 
advice to the contrary, it was but natural that he should have given like notice 
of suit. 

The defendant seeks escape on the further ground that Taylor was acting as 
agent for Mersich, and not for it, in sending notice of the accident and in recciv- 
ing any subsequent notice of suit. 

There is testimony by both Taylor and Mersich lending suppbrt to this con- 
tention, but it is not conclusive. The jury found against the defendant in these 
particulars, and we are not disposed to disturb that finding. 


Mersich was a foreigner, of little education, and not overly familiar with the 
English language. He testified that Taylor was the only person connected with the 
defendant association whom he knew, and that Taylor had advised him to see 
him, Taylor, in connection with matters pertaining to the policy. 

While the case of LeBlanc v. Standard Ins. Co., 114 Me. 6, 95 A. 284, 286, 
was decided under a Maine statute providing that agents of insurance companies 
shall be regarded as in the place of the companies in all respects concerning any 
nsurance effected by them, we think the general observation of the court in the 
opinion, as applied to the instant case, is appropriate: 

“The statute recognizes what common experience teaches. Men commonly do 
all their insurance business with agents—agents appointed by the companies. They 
lave no direct dealings with the companies. * * * They go to the agents when 
losses have occurred, and pursue the steps pointed out by them in proving the 
losses. To the insured the agent is for all practical purposes the company. Good 
public policy then requires that the companies that appoint these agents and hold 
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them out as their representatives shall be bound by what they do, and that if an 
agent acts wifhout authority, or in excess of authority, his principal should bear 
the consequences, rather than the insured, who trusted him.” 

While the record before this court in State Automobile Mutual Ins. Ass’n v. 
Lind, supra, was not the same as is now presented, the principles of law therein 
expressed are still applicable. Our opinion is that there was sufficient evidence of 
waiver in the record now before us to justify submitting the issue to the jury 
for its determination. 

Contention is made that the special charges given the jury before argument, 
and part of the general charge, are prejudicially erroneous. An examination of 
these charges shows them subject to criticism, but when they are considered in 
the light of the whole record we are unwilling to hold them so prejudicial and 
misleading as to require reversal. Jaeger v. Converse, Adm’r, 87 Ohio St. 486, 
102 N. E. 1125; Fox v. Jewell, 91 Ohio St. 409, 110 N. E. 1059. 

It follows that the judgment of the Court of Appeals is reversed and that of 
the court of common pleas affirmed. 

— of the Court of Appeals reversed and that of the common pleas 
athrmed. 

Weygandt, C. J., and Allen, Stephenson, Matthias, and Bevis, 

Jones, J., concurs in the judgment. 


JJ., concur. 


LLOYDS AMERICA et al. v. POE. No. 2902. 
Court of Civil Appeals of Texas. El Paso. Feb. 15, 
Rehearing Denied March 8, 1934. 
69 Scuthwestern Reporter (2d) 160. 
7. INSURANCE. 

In suit for fire loss on automobile, evidence that insurer's local agent told 
insured to repair automobile, and that agent agreed that amount of repairs was 
to be charged to insurer, sield to establish liability of insurer, and hence in- 
sured’s failure to prove that automobile was insured against fire loss was im- 
material. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error from District Court, El Paso County; Ballard Coldwell, Judge. 

Suit by A. B. Poe, doing business as the A. B. Poe Motor Company, against 
'loyds America and others. To review a judgment in favor of plaintiff, defend- 
ants bring error. 

Affirmed. 

Turney, Burges, Culwell & Pollard and J. F. Hulse, all of El Paso, for plain- 
uffs in error. 

Paul D. Thomas and Wm. Flournoy, both of El Paso, for defendant in error. 

Hiccins, Justice. 

A. B. Poe is an automobile dealer doing business in El Paso, Tex., under 
the name of A. B. Poe Motor Company. Lloyds America issued to Poe a policy 
of insurance protecting him as the holder of mortgage liens upon various auto- 
mobiles against loss or damage from various perils, including fire, theft, and 
accidental collision or upset. 

Poe brought this suit in the district court against Lloyds America and its 
attorneys in fact, Elliott Jones and W. M. Ratcliffe, setting up five separate and 
distinct causes of action. 

The first cause of action was to recover $645.45 in unearned premiums upon 
which refunds were due. 

The second was to recover $276.26 damage caused by theft of the Tom 
Thorp car, referred to as the Thorp claim. 

The third, to recover $227.45 collision damage to the Jesus Frias car, refer- 
red to as the Frias claim. 

The fourth, to recover $236.30 collision damage to the Sidney Knowles car, 
referred to as the Knowles claim. 

The fifth, to recover $94.83 damage arising out of the Manuel Rangel confis- 
cation loss. 

By trial amendment a cause of action for $46.50 was set up, the nature of 
which will be later stated. 
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Upon trial without a jury judgment was rendered in Poe’s favor for the 
various sums sued for, and from such judgment this writ of error is prosecuted, 

Separate findings and conclusions were not filed by the trial court. The 
plaintiffs in error present no point questioning the correctness of the judgment 
upon the first and fifth causes of action declared upon in the original petition. 

Upon the trial the plaintiffs in error offered no evidence. They here com- 
plain of the sufficiency of the evidence to support the recovery upon the various 
causes of action other than the first and fifth. 

We will first consider the questions presented relating to the Thorp theft 
claim. 

{1, 2] It is asserted the evidence is insufficient to show theft of the car. 

On January 18, 1932, Poe Motor Company wrote Lloyds America at El Paso 
a letter which reads: “This is to advise you that Mr. and Mrs. Tom Thorpe re- 
ported the theft of Ford Coupe which we sold them November 30th, 1931. This 
car was stolen Saturday night. They stated that they reported the theft to the 
Police Depart. in El Paso & Juarez. We reported it to the Highway Police yes- 
terday morning. The License Number of this car is D2—2536. Motor No. 
2663525.” 

It was shown that Mr. Dorbandt, manager of the El Paso office of Lloyds, 
investigated the claim and on June 29, 1932, Lloyds wrote to Poe Motor Com- 
pany as follows: 

“Attention: Mr. Swanson 

“Gentlemen: 

“Re: Theft Loss—Mr. and Mrs. Tom Thorpe—Cert. No. A-397-D 

“Referring to our conversation in your office on Monday, the 27th with 
reference to the above theft loss. 

“IT have gone into our files in this office and do not find the proper support- 
ing papers, however, by referring to the Certificate of Insurance it is noted that 
the car in question is a 1929 Ford Coupe. The National Used Car Market Re- 
port appraised value of such automobile over the entire United States is placed 
at $70.00; however, in some instances it is customary to add to the United 
States Appraisal value approximately 50% when a car is in ordinary condition 
and taking for granted that the car in question was in good condition at the 
time of the alleged theft, it is my opinion that $125.00 will be a fair value to 
place on said automobile at this time. Therefore, if the car is not recovered 
and liability persists on our part, I am inclined to recommend to our San An- 
1onio Office liability to the extent of $125.00. 

“If this is agreeable to you please write our San Antonio Office direct for 
authorization to take proof for the latter amount. 

“Yours very truly, 
“Lloyds America 
“By: [Sgd.] Leonard Hyatt.” 

This letter recognizes the validity of the claim and, in effect, is an admission 
the car had been stolen. 

In this connection it 1s said the letter was an offer of compromise and con- 
ditional offer to settle for $125, and therefore has no probative force as an ad- 
mission. 

Offers to compré Mlse cannot be admitted in evidence over objection, but 
they are not without probative force when admitted. 

The authorities cited by plaintiffs in error on this connection do not hold 
such offers to be without probative effect. 

Furthermore, the letter is not to be considered as an offer to compromise 
and therefore inadmissible This is true because the record shows no dispute or 
controversy ,between the parties prior to the time the letter was written. It 
was a simple recognition ot liability because of the theft of the car and submit- 
ting an offer of $125 in payment. The letter, if timely objection had been made, 
would have been admissible. 22 C. J. p. 311 ct seq.; 17 Tex. Jur. title Evidence, 
§ 233; Texas & P. Ry. Co. v. Spann (Tex. Civ. App.) 173 S. W. 600: Sanford v. 
John Finnigan Co. (Tex: Civ. App.) 169 S. W. 624. 

[3] It is further objected the authority of Leonard Hyatt, who signed the 
letter ih behalf of Lloyds, Was not shown, and the statements therein contained 
jor such reason of no probative force against Lloyds. 
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It was shown that prior to the date of the letter Hyatt had been the de- 
fendant’s agent in cha: ge of its El Paso office, but before the date of the letter 
had been transferred to defendant's San Antonio office where he then was. 
While in charge of the El Paso office he evidently was a general agent. We 
incline to the view that the failure to object to the introduction of the letter 
operated as a waiver of any failure to lay the proper predicate for its intro- 
— by showing Hyatt’s authority at the time the letter was written. 3 C 

. pp. 703-808; 64 C. J. pp. 168-170; Chicago, R. I. & T. R. Co. v. Douglass, 33 
Tex. Civ. App. 262, 76 S. W. 449; Fort Worth & D. C. R. Co. v. Wright, 27 
Tex. Civ. App. 198, 64 S. W. 1001. 

See, also, 2 C. J. p. 920, § 650, where it is said: “Continuance of Authority 
of Agent—(a) In Cases of General Agency. If a general agent for any purpose 
is shown the presumption as to third persons dealing with the agent is that it 
continues until notice of revocation.” 

And at page 925, § 663, it is said: “Termination of Relation. The burden of 
showing that a general agency, shown to have been established for a given pur- 
pose, was terminated before or during the transaction in question is on the party 
asserting it. To meet the burden of proving the termination of the agency the 
principal asserting it, must show that, before or during the transaction in ques- 
tion, notice, express or implied, of the revocation of the agency had been con- 
veyed to such person.” 

[4] But, aside from these considerations of waiver and presumption of con- 
tinuing authority, the record discloses that defendant in error in his petition 
set up the letter in question and declared upon it as a part of his cause of action. 
The authority of Hyatt not having been denied under oath, his authority to write 
the letter was not in issue. Missouri, K. & T. R. Co. v. Gober (Tex. Civ. App.) 125 
S. W. 383; Missouri Life Insurance Company v. Boles (Tex. Civ. App.) 288 S. W. 
271; article 2010, subd. 8, k. S. 

[5, 6] The policy sued upon contains stipulations which read: 

“Lloyds America shall not be liable until, or unless, said note or notes have 
become due and remain unpaid after an exhausted attempt on the’ part of the 
mortgagee to collect same, * * * 

“Lloyds America shall not be liable until, nor unless the described automo- 
bile be abandoned to the mortgagee as the immediate and direct result of one 
accidental collision with another object, or upset. * * *’ 

With respect to the Frias and Knowles claims, it is said the evidence is 
insufficient to show: 

(1) An “exhausted attempt” by defendant in error to collect the notes held 
by him against Frias and Knowles. 

(2) An “accidental” collision. 

(3) An “abandonment” by the owners of the cars to defendant in error “as 
the immediate and direct result of one accidental collision with another object, 
cr upset.” 

In considering the sufficiency of.the evidence it must be viewed in the light 
most favorable to the defendant in error. The trial judge passed upon all issues 
of fact and found in favor of Poe. Such findings are entitled to the same 
weight as the verdict of a jury. In considering the sufficiency of the evidence, 
every legitimate conclusion must be indulged which may be reasonably deduced 
irom the facts directly proven. The evidence so considered, we think, is suffi- 
cient to support a finding in favor of Poe upon each of the three issues indicated. 
It would serve no purpose to detail the evidence or discuss its probative force. 
It has been fully considered and is regarded as prima facie sufficient. 


[7] In the trial amendment Poe sought to recover for minor losses upon 
three automobiles other than those referred to in the original petition. One of 
the cars referred to in the amendment if known as the Tom Magges car. The 
amendment alleged the Tom Magges automobile had been insured by Lloyds 
America against loss by fire, another against loss by theft, and a third against 
loss by theft. That losses had occurred to each of the automobiles on account 
Gf the perils insured against, the loss to the Tom Magges automobile being by 
fire. That one Dorbandt, who had authority to do so, told Poe Motor Company 
to restore said losses, agreed with A. B. Poe, Jr., on behalf of the Poe Motor 
Company as to what was necessary to be done in that respect, and as to what 
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the charge for such restoration would be, admitted the liability of the Lloyds 
America for the cost of restoring such losses, respectively, and ordered defend- 
ant in error to restore said losses, and charge the cost thereof to the account 
of Lloyds America, and promised Lloyds America would pay the cost of restoring 
said respective losses as set out in said amendment. Pursuant to such order, 
authority, and promise, defendant in error made repairs upon the automobile 
of Tom Magges to restore the damage done by fire. The work done on the Tom 
Magges automobile is then itemized both as to labor and parts. It is then 
alleged the amounts charged were the usual and reasonable value and the price 
which Lloyds America, acting through said agent, agreed and promised to pay 
defendant in error therefor. And the services rendered in connection with each 
of the cars were the services which the plaintiffs in error, acting through said 
agent, authorized defendant in erorr to render, and for which it agreed to pay 
defendant in error the sum charged, and which it authorized to be charged 
against plaintiffs in error on open account. 

As to the claim in connection with the Magges car, the point is made that 
there was no proof of fire insurance upon said car. 

A. B. Poe, Pr., testified: 

“Q. Mr. Poe, during the time you had insurance with the Lloyds America 
on various cars, was there a loss occurred, a small loss, on a car owned by Tom 
Magges, they had insurance on? A. Yes.” 

With respect to a conversation with Mr. Dorbandt, local agent of Lloyds, 
the witness testified further: 

“Q. Did you have any conversation with him about a loss you were claim- 
ing on the Tom Magges car? A. Yes, his car caught on fire. 

“Q. You were claiming the car caught on fire? A. Yes. 
Q. Did he undertake to adjust the matter? A. Yes. 
“Q. What did he tell you to do about it? A. Repair the parts damaged 


























“Q. Did you agree with him on the amount before you did the work? A. Yes. 
“Q. How much did you agree with him? A. 
Did he order it charged to Lloyds America? A. Yes.” 
The testimony shows that insurance of some kind was carried by Lloyds on 
the Magges car, recognition of iiability by Dorbandt and promise to pay the 
cost of repairing the damage. 
We regard the amendment and testimony as sufficient to show liability of 
Lloyds upon an express promise to pay the cost of the repairs, and that the 


defect in the proof complained of by plaintiff in error is immaterial. 
Affirmed. 






















CULLEN et al. v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 


Supreme Court of Wisconsin. March 6, 1934. 
253 Northwestern Reporter 382. 
1. INSURANCE. 

Express exclusion of insurer’s liability where automobile was driven by per- 
son under sixteen applied, regardless of whether he was named assured, or driver 
otherwise legally using automobile or one for whose negligent operation, named 
assured, was legally responsible. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 


Statute providing that indemnity shall extend to any person legally responsible 
for operation of automobile did not enlarge coverage, under policy, excluding 
liability where driver was under sixteen (St. 1929, § 204.30). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. INSURANCE. 


Statute prohibiting policy containing certain restrictions on coverage held 


— to policy and renewals made before enactment of statute (St. 1929, § 
33) 


(For other cases, see Insurance, Dec. Dig. § 4.) 
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4, INSURANCE. 

Automobile liability policy, excluding insurer’s liability if driver was under 
sixteen, did not cover operation by owne~’s son fifteen years old. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

5. INSURANCE. 

That insured automobile owner’s fifteen year old son had been issued special 
driver’s license, so that parents were responsible for his negligent operation, did 
not bring his operation within policy excluding insurer’s liability where driver was 
under sixteen (St. 1929, § 85.08 (1). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

6. INSURANCE. 

That insurer’s agent knew automobile was to be driven by fifteen year old boy 
and stated his driving would be covered by policy did not estop insurer to assert 
true legal meaning of policy which would exclude liability while one under sixteen 
was driving. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

7. INSURANCE. 

Local agent could not alter provisions in automobile liability policy, providing 
that no provision or condition should be waived or altered except by indorsement 
as provided. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from a judgment of the Circuit Court for Rock County; George 
Grimm, Circuit Judge. 

Action by A. H. Cullen and another against the Travelers’ Insurance Company 
of Hartford, Connecticut. From a judgment dismissing the complaint, plaintiffs 
appeal—[By Editorial Staff.] 

Affirmed. 

Action to recover upon an automobile liability insurance policy issued by defend- 
ant to the plaintiff Myrtie Cullen, and insuring her against liability arising from the 
the operation of an automobile owned by her. Plaintiffs had paid out money in 
defending, and in the settlement of an action brought against them and their son, 
Wayland Cullen, by Orville Brimmers, who had sustained injuries by reason of the 
operation of the automobile on May 17, 1929, by plaintiffs’ son, who was then 
under sixteen years of age. Plaintiffs tendered the defense of that action to 
defendant, but it refused to defend. After the settlement, this action was brought 
to recover for the amount paid by plaintiffs, and the defendant denied liability. 
The action was tried by the court, without a jury, and judgment was rendered in 
favor of the defendant, dismissing the plaintiffs’ complaint on the merits. Plain- 
tiffs appealed. 

McGowan, Geffs, Fox & Persons, of Janesville (Robert K. Cullen, of Madi- 
son, of counsel), for appellants. 

Jeffris, Mouat, Oestreich, Wood & Cunningham, of Janesville, for respondent. 

Fritz, Justice. 

[1] The policy upon which this action was based was issued on September 9, 
1926, and thereafter renewed, annually, including a renewal on September 9, 1928, 
for the ensuing year. During that year, the casualty occurred which gave rise to 


the claim for indemnity. In relation to the coverage afforded by that policy, there 
was the following provision: 


“Four—This agreement shall exclude any obligation of the Company 

“(b) While any disclosed automobile is being driven in any race or com- 
petitive speed test or by any person under the age fixed by law or under sixteen 
years in any event, or as respects any disclosed automobile which has been sold 
or assigned.” 

In view of that provision, the coverage did not extend to the operation of the 
automobile while it was being driven “by any person * * * under sixteen 
years in any event.” That express exclusion from any obligation of the defendant 
under the policy was applicable and operative whenever the driver, by whom the 
automobile was being driven at the time of a casualty, was a person under six- 
teen years of age, regardless of whether he was the named assured, or a driver 
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otherwise legally using the automobile, or one for whose negligent operation of 
the automobile the named assured, or some other person, was legally responsible. 
True, as to such coverage as was afforded by the policy, the indemnity there- 
under was extended (subject to certain provisions here immaterial), on the one 
hand, by a provision in the policy to “any other person or organization while 
legally using any such automobile, including also any other person or organization 
legally responsible for the use thereof,” and, on the other hand, by virtue of 
provisions in section 204.30, Stats., was applicable “in the same manner and under 
the same provisions as it is applicable to the named assured, to any person or 
persons while riding in or operating any automobile described in this policy when 
such automobile is being used for purposes and in the manner described in said 
policy. Such indemnity shall also extend to any person, firm or corporation 
legally responsible for the operafion of such automobile.” 


[2, 3] However, neither of these provisions effected any enlargement or change 
in the coverage afforded by the policy as to any person entitled to the indemnity 
afforded thereby. In that connection, it must be noted that, as the dates of the 
policy in suit, as well as the renewals thereof and the casualty in question, are 
all prior to the year 1931, when section 304.33, Stats., chapters 393 and 477, Laws 
of 1931, was enacted, the provisions in that statute, which prohibit policies con- 
taining certain restrictions on the coverage. are not applicable to the policy and 
renewals in suit, and the provisions thereof which restrict, as stated above, the 
coverage afforded thereby. 


[4, 5] Consequently, in view of the express and unambiguous limitation on 
the coverage, which was afforded by the policy, the operation of the automobile 
by plaintiff's son, at the time of the casualty while he was but fifteen vears of 
age, was not within the coverage, and there is therefore no obligation on the 
part of the insurer to indemnify any person whatsoever. The fact that there 
had been issued to plaintiffs’ son a special driver’s license under section 85.08(1), 
Stats., and that thereunder his parents were responsible in law for damages 
because of his negligent operation of the automobile, is immaterial. As we held 
in Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 449, 240 N. W. 881, 
883, and Bernard v. Wisconsin Automobile Ins. Co., 210 Wis. 133, 136, 245 N. W. 
200: “If, because of express limitations in the policy on the scope of the insur- 
ance, the casualty or the operation of the automobile at the time of the casualty 
was not within the coverage of the policy, then there is no liability on the 
part of the insurer, regardless of whether the automobile was then being operated 
by the assured or by some one else with his permission. Neither section 204.30 
(3), Stats., nor the provision embodied in the policy pursuant thereto, creates a 
liability or confers any right of action where none exists under the terms of the 
policy iself. (Citations.) Under the very terms of section 204.30 (3), Stats., 
and the equivalent provision in the policy, the insurance coverage afforded thereby 
to the named assured, and to the one using the automobile with the permission of 
that named assured, exists only ‘when such automobile is being used for pur- 
poses and in the manner described in said policy.’ Clearly, in that respect the 
coverage of the policy is no greater when the automobile is being used with 
permission of the assured than when it is being used by the assured himself.” 

[6, 7] Plaintiffs also contend that the facts conclusively show an estoppel in 
pais on the part of the defendant to deny that the policy covered the operation 
of the automobile by plaintiffs’ son, Wayland. In connection with that contention 
plaintiffs assert in their brief that facts, stated in a stipulation (upon which the 
cause was submitted at the trial), show that William G. Lathrop, who had issued 
the policy and the renewals thereof, as agent for the defendant, was charged 
with knowledge that the auto was being driven by a person under the age of 
sixteen years, and that, having such knowledge, Lathrop assured the plaintiffs 
that they would be fully covered. However, in so far as that stipulation has 
any bearing on Lathrop’s knowledge and conduct in those respects, it was merely 
to the effect that if called as witnesses, the plaintiff Archie H. Cullen, on the one 
hand, and Lathrop, on the other hand, would testify in substance as stated in the 
stipulation. At most, in that respect, the stipulation in substance is only that 
Cullen and Lathrop would testify to statements which are conflicting, and there is 
nothing in the record to indicate whose statement is true. Neither is there any 
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finding by the court as to what the facts are in respect to the subject-matter 
of those conflicting statements. Without any finding of fact in those respects, 
there is merely the court’s conclusion that “the facts do not create an estoppel 
as against the defendant.” Under the circumstances, there is, in respect to the 
crucial facts which are in controversy, no adjudicated factual basis, upon which 
there can be based any conclusion that defendant is estopped to deny that the 
policy covered the operation of the automobile by Wayland. However, even if 
the facts were assumed to be as it was stipulated Cullen would have testified, 
there still would not have been established that it was ever agreed between the 
parties that there was to be issued a policy of insurance, or an indorsement 
thereon, for the necessary additional coverage. There is nothing in Cullen’s 
proposed testimony that he ever contracted with Lathrop to enlarge, by an indorse- 
ment or otherwise, such coverage as was afforded by the policy as originally 
issued. At most, Cullen’s proposed testimony is merely that Lathrop had repre- 
sented that the legal meaning and effect of the policy, as written, covered the 
operation of the automobile by Wayland. As an attempt to thus construe the 
policy would give it a legal meaning which is materially at variance with the 
terms thereof, the result of holding that, by virtue of Lathrop’s oral represen- 
tation, the defendant has become estopped to assert the true legal meaning 
thereof, would allow Lathrop to modify by a mere oral statement a material and 
important term of the contract of insurance. To allow that would be in direct 
disregard and violation of paragraph “J” of the “Conditions” set forth on the 
first page of the policy, which is as follows: “No provision or condition of this 
Policy shall he waived or altered except by endorsement attached hereto, signed 
by the President, a Vice-President, Secretary, or Assistant Secretary of the 
Company, or the Superintendent of its Automobile Division, or a Registrar 
specially authorized * * *.” If Cullen’s proposed testimony had been to the 
efiect that it had been agreed between him and Lathrop that the coverage under 
the policy was to be enlarged, and that the latter was to issue a policy or an 
indorsement which so provided, and which was duly signed by one of the author- 
‘zed persons mentioned in that paragraph “J,” then defendant might have become 
obligated for such additional coverage. However, any intention to effect an 
enlargement of the coverage in that manner is wholly negatived by Cullen’s 
assumed testimony that he did not know the contract as originally written did not 
cover Wayland’s operation of the automobile. Under the circumstances, Lathrop, 
as a mere local agent, was incompetent to alter the provisions in the contract 
of insurance or the legal meaning thereof by mere oral statements. As we held 
in Sachs v. North American Life Ins. Co., 201 Wis. 537, 542, 230 N. W. 612, 
although under section 209.05, Stats., the defendant was chargeable with all facts 
within Lathrop’s knowledge in relation to any act necessary or proper in order 
to fulfill his agency in soliciting the insurance and collecting the premium, either 
in accordance with the provisions of the insurance contract as made by the 
defendant’s officers, or in accordance with such authority as was expressly 
granted to him by the defendant, or could properly be implied from existing 
practices of Lathrop, which the defendant had permitted, nevertheless, as he had 
nothing to do with making the terms of the insurance contract, that power was 
‘foreign to “all intents and purposes” of his agency. 


In the absence of such power on his part, no modification of that contract, 
under the theory of estoppel or otherwise, can be predicated upon Lathrop’s 
inere oral statements that the meaning of the contract is otherwise than the plain, 
legal meaning of its unambiguous provisions. Hankins v. Rockford Ins. Co., 70 
Wis. 1, 5, 35 N. W. 34: Bougeois v. Mut. Fire Ins. Co., 86 Wis. 402, 407, 57 
N. W. 38; Sachs v. North American Life Ins. Co., supra. Manifestly, such cases 
as Klinger v. Milwaukee Mechanics’ Ins. Co., 193 Wis. 72, 213 N. W. 669; Spohn 
v. National Fire Ins. Co., 190 Wis. 446, 209 N. W. 725; and Kiviniemi_ v. 
American Mutual Liability Ins. Co., 201 Wis. 619, 231 N. W. 252, holding that 
the insurer was estopped to deny that the coverage of a policy had been 
extended to additional property, or so as to be applicable under conditions, as to 
which the agent had duly been requested and had agreed to extend the coverage, 
and such cases as Welch v. Fire Association, 120 Wis. 456, 98 N. W. 227, and 
Newburg v. U. S. Fid. & Guar. Co.. 207 Wis. 344, 241 N. W. 372, holding that 
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if, when an agent delivers a policy, he has knowledge of facts regarding the sub- 
ject of insurance which are inconsistent with its terms, the insurer, by accepting 
the premium, is estopped to declare the policy void, because its terms were not 
changed in writing so as to confirm to the facts, are not in point. 

Judgment affirmed. 

Owen, J., took no part. 
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CASUALTY 


FIDELITY & DEPOSIT CO. OF MARYLAND v. PETTIS DRY 
GOODS CO. No. 26017. 
Supreme Court of Indiana. April 16, 1934. 
190 Northeastern Reporter 63. 
1. INSURANCE. 

Where burglary policy was upon regular printed form prepared by insurer, 
any doubts or ambiguities in provisions of policy must be resolved most strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

That substitute or temporary watchman participated in burglary of store, where 
temporary watchman was not on duty as such at time, but was familiar with alarm 
system, held not to relieve insurer from liability under burglary policy. 

Burglary insurance policy required insured to employ private watch- 
man for duty at all times when premises were not regularly open for 
business, and required the watchman to make hourly rounds and record 
same on watchman’s clock, or give signal to outside central station at 
least hourly. The policy further provided that the insurer should not be 
liable for any loss or damage if the assured, any associate in interest, 
watchman, or office or clerical employee of assured was a principal or 
accessory in effecting a burglary. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

3. INSURANCE. 

Where substitute or temporary watchman’s participation in robbery did not 
relieve insurer from liability under burglary policy because such watchman was 
not on duty at time of burglary, insurer, having issued drafts in partial settlement 
of loss without knowledge that substitute or temporary watchman participated in 
burglary, could not defeat liability on drafts on ground drafts were issued under 
mistake of material fact. 


(For other cases, see Insurance, Dec. Dig. § 334[2].) 

Appeal from Marion Circuit Court; Harry O. Chamberlain, Judge. 

Action by the Pettis Dry Goods Company against the Fidelity & Deposit 
Company of Maryland. From a judgment in favor of the plaintiff, the defendant 
appeals. Transferred from the Appellate Court under Burns’ Ann. St. 1926, § 1351. 

Judgment affirmed. 

Kane, Blain & Hollowell, of Indianapolis, for appellant. 

Fesler, Elam & Young and Irving M. Fauvre, all of Indianapolis, for appellee. 

Fanster, Judge. 


This is an action instituted by appellee against appellant to recover upon a con- 
tract of insurance for a loss resulting from a burglary committed on appellee’s 
premises. The first paragraph of complaint is to recover upon drafts given in 
settlement of part of the loss. The second paragraph is upon the policy of insur- 
ance. Appellant answered in three paragraphs. The cause was tried by the court 
without the intervention of a jury. There were special findings of fact and con- 
clusions of law in favor of appellee and judgment for appellee upon both para- 
graphs of complaint. 

Appellant’s motion for a new trial was overruled, and error is assigned upon 
that ruling and the court’s conclusions of law. 


_ All of the error claimed by appellant is based upon the contention that one 
Hindman, who participated in the burglary, was a watchman in the employ of 
appellee. If this contention cannot be sustained, there was no error. 

The policy of insurance contained the following provisions: 

“Item 12. A private watchman is employed exclusively by the Assured and 
he will be on duty within the premises at all times when the premises are not 
regularly open for business, while this Policy is in force, except as herein stated: 
No exception. 

“Item 13. The watchman described in Item 15 will make hourly rounds and 
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record same on a watchman’s clock, or will signal an outside central station at 
least hourly, except as herein stated: Signal outside station hourly.” 

“The Company shall not be liable for damage to the premises, furniture, 
fixtures or safes therein, unless such property is owned by the Assured or unless 
the Assured as tenant is liable for such damage; nor shall the Company be liable 
for loss or damage: (1) if the Assured, any associate in interest, watchman, or 
office or clerical employee of the Assured is a principal or an accessory in effect- 
ing or attempting to effect the burglary. * * *” 

There was installed in appellee’s place of business an alarm system consisting 
of twenty-seven signal boxes, each connected by wire with the office of a telegraph 
company in such a manner that, when the box was pulled, a signal was given at 
that office. Twenty-six of these boxes were pulled regularly and in a certain 
sequence and at specified intervals. One of the boxes was an emergency box which 
was not to be pulled. There was nothing on any of the boxes to indicate the ones 
to be pulled nor the sequence in which they were to be operated. It was necessary 
for the watchman to be informed of the location of the boxes and the sequence 
in which they were to be used, and failure to pull a box at the proper time, or 
pulling a box other than in regular sequence, was treated as a trouble signal upon 
which the police would be notified. These facts were not generally known nor 
intended to be generally known, among the employees of appellee. It will be noted 


that this elaborate system was more than required by item 13 cf the policy above 
quoted. 


Appellee had continuously for a long time employed a regular night watchman, 
who was on duty and who was overpowered by the burglars at the time of the 
robbery. Thomas Hindman had been employed by appellee for many years as a 
porter and garage man. About seven months prior to the burglary in question 
there had been another burglary in appellee’s plant, following which Hindman was 
instructed to stay with the regular night watchman as company, which he did for 
several nights, and thus learned how and when and in what order the alarm boxes 
were pulled. On six Saturday nights, beginning in November and ending on 
December 15th, the regular night watchman was allowed to be off duty, and 
Hindman was instructed to serve as temporary night watchman. His instructions 
were separate and distinct for each Saturday night, and not general. On the last 
Saturday night he served some money collected by drivers was turned over to him 
and disappeared. Thereafter he did not serve again as night watchman, and the 
disappearance of the money was one of the reasons he was not thereafter asked 
to serve. Between the last Saturday night he served and the night of the burglary 
here in question, one Saturday night intervened. Hindman was carried on the 
books of appellee as a garage man, but there were entries for the weeks he served 
as temporary watchman on Saturday showing he was paid $5 for this service. On 
the day before thte burglary Hindman had performed his regular duties as a garage 
man, and at the close of business had hid himself on the premises of appellee, and 
in the early morning had let the outside burglars in and helped them accomplish 
their robbery by making the rounds and pulling the alarm boxes, thereby prevent- 
ing interruption or investigation. Appellant contends that under these facts Hind- 
man was a night watchman within the exclusion clause of the contract above 
quoted, and upon that contention rests all of its claims of: error. 


[1, 2] The policy, including the above-quoted portions, was upon the regular 
printed form prepared by appellant, and, under the familiar rule, any doubts or 
ambiguities must be resolved most strongly against it. The last clause of the 
pulicy above quoted provides that, if a member of certain specified classes par- 
ticipates in a burglary, there will be no liability under the policy. By specifying 
and including the members of these classes in the clause, it must be deemed to 
have been the intention that members of all other classes should be excluded 
from the clause, and that the company would be liable for any burglary par- 
ticipated in by any or all persons except those specially designated in the clause. 
It is clear from the evidence that Hindman was not employed as a night watch- 
man and was not serving as such on the night of the burglary, and that he had 
never been regularly employed as a night watchman. His services as such had 
been temporary and occasional and at definitely specified times. The contention 
that he comes within the exclusion clause suggests the question, Would he be 
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within that clause if he were no longer employed by appellee, or if he had 
served as temporary night watchman many years before? Is an ex-associate in 
interest, or an ex-officer, or clerical employee within that clause, regardless of 
how long he has been disassociated with appellee? The queries cannot be reason- 
ably answered in the affirmative. The clause is written in the present tense, 
and we find no difficulty in construing it to refer to any present associate in 
interest, present watchman, or present oftficé or clerical employee, and not to 
include those who might have stood in that relationship in the past. But 
appellant contends that “the plain purpose for excluding liability for a burglary 
participated in by a watchman was because a watchman would have knowledge 
of the operation of the alarm system and thus produce a greatly increased hazard. 
Hindman had full knowledge of the alarm system and it was because of his 
knowledge thereof that he was entitled to properly turn in alarms, and prevent 
an investigation during the time required for the burglary. 

But, as had been pointed out, the elaborate alarm system in use was not 
required by the policy, nor was any alarm system or outside signal required. It 
was only specified that the watchman’s rounds be recorded on a watchman’s 
clock or an outside signal given. The clause in question cannot be construed to 
uuiclude employees or others who might know of the method of giving an alarm 
signal without any express provision to that effect, which could have been inserted 
had it been the intention of the parties that participation by such a person would 
exclude liability on the part of appellant. And there is no more reason for 
excluding liability because an ex-watchman, who understood a signal system, 
participated in the burglary, than if the participant had been an ex-associate 
in interest, or ex-office or clerical employee who might have had the same 
information. 

The facts found are sufficient to sustain the judgment, and there is no error 
in the conclusions of law respecting the second paragraph of complaint. 

[3] The first paragraph of complaint is based upon two drafts delivered to 
appellee by appellant in partial settlement of the loss occasioned by the burglary. 
After delivery appellant stopped payment on the draft. Appellant’s defense to 
this paragraph was that the drafts were issued under mistake of a material fact; 
that is, that Hindman was a watchman and participated in the burglary and 
had been arrested, and that therefore appellant was not liable, and that the 
drafts were given under the mistaken impression that it was liable. It is true 
that Hindman participated in the burglary and that he had been arrested, and 
these facts were known to appellee at the time the drafts were delivered. As 
pointed out, it is not true that he was a watchman. Under the facts found, as 
above outlined, Hindman’s participation in the burglary did not exclude liability 
under the policy, was not a material fact, and was not a defense to the first 
paragraph of complaint. 

In view of our conclusion, the evidence admitted and complained of could 
not have affected the result, and therefore did not prejudice appellant’s rights. 

Judgment affirmed. 
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MISCELLANEOUS 


GLENS FALLS INDEMNITY CO. v. APPLE & BOND CO. No. 3554. 
Circuit Court of Appeals, Fourth Circuit. April 3, 1934. 
69 Federal Reporter (2d) 695. 
3. INSURANCE. 


Insurance company, under agency contract, including letter, Aeld not entitled 
to terminate agency contract except when required to do so by state insurance 
department, or upon discontinuance of connection when experience of agency 
became unprofitable. 

Insurance agency contract and supplemental contract both provided 
that the agency might be terminated at the will of either party upon 
notice to the other, but, upon objection by the agent, the insurance com- 
pany wrote a letter tu the agent explaining the necessity of the pro- 
visions, and stating that the letter might be retained or attached to the 
contract for future reference, and that the company would not cancel 
the agency contract, unless the insurance department rules that it must 
do so, or unless connection is discontinued because of unprofitable experi- 
ence, 

(For other cases, see Insurance, Dec. Dig. § 79.) 

4 INSURANCE. 

“Unprofitable experience” of insurance agency, authorizing termination of 
agency contract by insurance company, dield employed in its trade significance, 
as meaning experience computed by method in commen use in experience state- 
ments. 

(For other cases, see Insurance, Dec. Dig. § 79.) 

INSURANCE. 

In determining “unprofitable experience” of insurance agency as basis for 
terminating agency contract, pro rata part of insurance company’s investment 
income apportionable to agency /eld' not proper element to be included in 
experience statement, in view of prevailing custom in business. 

(For other cases, see Insurance, Dec. Dig. § 79.) 

7. INSURANCE. 

In action for breach of insurance agency contract, whether insurance com- 
pany terminated agency contract because of unprofitable experience of agency 
‘eld question for jury. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

INSURANCE. 

Measure of damages for breach of insurance agency contract, where no time 
‘mit was fixed by contract, Aeld difference between amount which agent would 
have earned under contract and amount which it might be expected to earn 


under similar contracts entered into with other companies 


over reasonable 
period of time. 


(For other cases, see Insurance, Dec. Dig. § 85.) 
INSURANCE. 
In action for breach of insurance agency contract which fixed no time 


nmit for continuance of agency, what would constitute reasonable period of 


ume for contract to continue veld question of fact for jury, determinable from 
circumstances of case. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


Appeal from the District Court of the United States for the District of 
Maryland, at Baltimore, at law. 


Action by the Apple & Bond Company, a body corporate, against the Glens 
Falls Indemnity Company. From a judgment in favor of the plaintiff, the 
defendant appeals. 


Judgment reversed in accordance with opinion. 


Roszel C. Thomsen and Walter L. Clark, both of Baltimore, Md., for appel- 
lant. 


Theodore R. Dankmeyer and Chester F. Morrow, both of Baltimore, Md. 
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(George S. Yost and Niles, Barton, Morrow & Yost, all of Baltimore, Md., on 
the brief), for appellee. 

Before Northcott and Soper, Circuit Judges, and Baker, District Judge. 

Soper, Circut Judge. 

‘this is an appeai by Glens Falls Indemnity Company, the defendant below, 
and hereinafter referred to as defendant, from a judgment against it in the 
amount of $5,000 in favor of the Apple & Bond Company, plaintiff, rendered 
upon the verdict of a jury. The action was brought to recover damages for the 
alleged breach of an agency contract under the terms of which plaintiff had 
been acting as an agent soliciting various forms of casualty insurance for the 
defendant in Baltimore, Md., and the broad issue between the parties was 
whether the defendant was justified in terminating the relation. 

The contract creating the agency took the form of two separate written 
agreements, which may for convenience be referred to, as in the evidence below, 
as the agency contract and the supplementary contract. Both were executed 
at the same time, however, about March 30, 1929, and concededly they are but 
parts of the same agreement. The defendant had already established its quota 
of general agencies in Baltimore, as permitted by the rules of a national insur- 
ance bureau, and the agreement was divided as has been indicated so that the 
agency contract, allowing the plaintiff normal commissions on various lines of 
insurance, ranging from 10 per cent. to 35 per cent. of net cash premiums, might 
alone be reported to the bureau, and plaintiff's agency would not have the 
appearance of a general agency. The supplementary contract entitled plaintiff 
to the usual 5 per cent. overwriting commission allowed to general agencies and 
to an additional 5 per cent. as well, with a further provision for contingent com- 
missions of 15 per cent. of any underwriting profits made by the agency. 

30th contracts provided that the agency might be terminated at the will 
of either party upon notice to the other. These provisions were noticed by 
plaintiff's president during the course of the preliminary negotiations leading 
up to the execution of the agreement, and objections as to them were made to 
defendant’s local representative. The matter was referred to the home office, 
and on March 22, 1929, an officer of the defendant wrote a long letter to plaintiff 
explaining the necessity of the provisions, in which it was said in conclusion: “We 
must continue our cancellation provision in the Agency Contract, but I will 
hereby assure you, and this letter may be retained or attached to your contract 
ior future reference that we will not change your commission agreement nor 
cancel your Agency Contract unless the Insurance Department rules that we 
must do so, or unless the connection is discontinued, because of unprofitable 
experience. * * *” An exception to the admission of this letter, based upon 
the parol evidence rule, will be discussed hereafter. 

In March, 1931, after about two years of apparently amicable relations, the 
defendant, through its local representative, sent plaintiff a statement of the 
experience of the agency, which it regarded as showing “unprofitable experience,” 
and requested a mutual termination of the agreement. When plaintiff declined, 
a formal letter of termination, dated March 18, 1931, was addressed to it by 
defendant, and this suit followed. 


At the trial, defendant’s main reliance, though it was also contended that the 
right of termination was absolute, was upon the experience statement above 
referred to. This statement, which covered the period from the beginning of the 
agency to December 31, 1930, consisted for the most part of an itemized account, 
as to each line of insurance, of the following factors in the business derived 
from the agency: Total premiums written, commissions incurred, premiums 
earned, losses paid, losses outstanding (reported and in process of settlement), 
and losses incurred (the sum of the two preceding items). By dividing the 
amount of earned premiums into that of losses incurred, a percentage called 
“earned loss ratio” was arrived at for each line of insurance, a ratio which varied 
irom 22.8 per cent. for plate glass insurance to 155.9 per cent. for workmen’s 
compensation insurance. The aggregate earned premiums for all lines amounted 
to $61,060.82, and aggregate losses incurred to $41,231.93, so that in the same 
manner the total or average earned loss ratio was shown to be 72.4 per cent., a 
result which was intended to show the average rate of loss sustained during the 
period upon premium earned during the period. To it were added certain other 
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ratios, as, for commission cost (net commissions - net premiums), 21.3 per cent., 
overwriting commission, 10 per cent., and management expense 21.3 per cent., 
all of which were regarded as further expenditures chargeable against t! 
earned premiums of the period. The sum of these various ratios, it will be seen, 
is 125 per cent., so that the statement showed a loss ratio of 25 per cent. upot 
the earned premiums derived from plaintiff’s agency. 

It is not necessary to explain in detail the reasons for computing underwriting 
profit and loss by this method, for it is shown by testimony on behalf of bot! 
parties that the method employed is that ordinarily used by casualty insurance 
companies. The various factors going into the statement are concededly thx 
customary factors for determining underwriting profit and loss; and it is admitted 
that the statement constituted some eviderce of “unprofitable experience.” 

Plaintiff's case, on the other hand, was built in the main upon two contention: : 
(1) That “unprofitable experience” is a matter of degree, and in view of the 
fact testified to on its behalf, that casualty insurance companies generally sufier 
an underwriting loss, a 25 per cent. loss over a two-year period would not justify 
termination of the agency; and (2) that the term “unprofitable experience” has 
relation to the actual losses of the company rather than to the underwriting 
losses of a particular agency, and thus that an experience statement which fails, 
as does the one here involved, to take into account investment income of the 
company, in proportion to premiums written by the agency, does not present an 
accurate picture of its experience. 

The defendant moved for a directed verdict on the theory, amongst other 
reasons, that all the evidence tended to show that the experience of the agency, 
as shown by the statement, was unprofitable. The District Judge refused this 
motion, and submitted the issue to the jury in substantial compliance with the 
plaintiff's second contention as outlined above. The jury were told, in substance, 
that the phrase “unprofitable experience” must be given its ordinary, common- 
sense meaning; that the burden of proving unprofitable experience as a justifica- 
tion for terminating the agency was upon the defendant; that the jury must 
determine whether the defendant’s statement of the experience of the agency was 
a correct statement; and that in determining that question the jury were entitied 
to decide from all of the evidence whether the statement should have included 
a pro rata part of the company’s investment income. The propriety of this 
‘struction, which was properly excepted to, is the most important question in 
the case. 

[1-3] Preliminarily, it is necessary to dispose of defendant’s contention, under 
its motion for directed verdict, that the right of termination was absolute. It 
is said that the letter of March 22, 1929, assuring plaintiff that the agency 
agreement would not be canceled, except for unprofitable experience, etc., is at 
variance with the piain provisions for termination in both the agency and _ the 
supplementary contract, and that its admission in evidence was therefore a 
violation of the parol evidence rule. We think it a sufficient answer to this 
contention that the letter specifically authorized plaintiff to attach it to the con- 
tract, and that a clause of the agency contract, providing that the contract should 
be a complete integration of the agreement between the parties, was stricken out. 
The parol evidence rule does not inhibit proof of extraneous collateral agreements 
when the writing relied upon does not on its face purport to be a complete and 
final statement of the contract of the parties; the partial integration of an agree- 
ment does not preclude proof of the remainder. Seitz v. Brewers’ Refrigerating 
Mach. Co., 141 U. S. 510, 517, 12 S. Ct. 46, 35 L. Ed. 837; Keur v. Weiss (C. C. 
A.) 37 F.(2d) 711; Williston on Contracts, § 633, p. 1225: Wigmore on Evidence, 
§ 2430, p. 307. The letter here was as much a part of the agreement of the 
parties as either of its formal parts, and the defendant must be held to have 
promised neither to change the agreement as to commissions (the supplementary 
contract) nor to cancel the agency contract, except in the event, among others, 
of unprofitable experience. 

[4-6] The issue is thus narrowed to the correctness of the instructions ol 
the trial court wherein the jury were told that the term “unprofitable experience” as 
used by the parties with reference to the agency of a casualty insurance compan) 
should be given its ordinary meaning, and that the jury should decide for them- 
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elves whether the statement should have included a pro rata part of the com- 
pany’s investment income. Such an instruction was not unlikely to lead to the 
conclusion that an agency should have credit for a share of the income in order 
io determine whether or not its experience had been profitable, and consequently 
the instruction was clearly prejudicial, if income from investment should have 
heen excluded from the caiculation. 

It was shown by uncontradicted evidence that it is the custom of casualty 
insurance companies to compute agency experience in the exact way in which 
that was done in the expcrience statement here involved. It is considered that 
the underwriting operations of a company and its investment operations are 
entirely distinct, and that the profitableness of an agency must be determined 
solely upon the basis of underwriting costs balanced against the net returns from 
nremiums; and it is therefore the universal practice to leave out of experience 
statements any element of investment profits, though the management expenses 
of the home office, not attributable exclusively to the investment operations, are 
charged against the agency. We think the conclusion inescapable that the parties 
‘contracted with reference to the well-defined custom thus indicated, and that the 
term “unprofitable experience” was employed by them in its trade significance, 
as meaning experience computed by the method in common use in experience 
statements. The general rule of law applied where a custom is shown to exist in 
a particular trade or business is that the contracts of parties engaged in the 
business are presumed to be entered into with reference to such custom, unless 
it is expressly agreed that the custom shall not apply, or it is repugnant to the 
plain and unambiguous language of the parties. Robinson v. U. S., 13 Wall. 363, 
20 L. Ed. 653; Hostetter v. Park, 137 U. S. 30, 40, 11 S. Ct. 1, 34 L. Ed. 568; 
Kockos v. C. Itoh & Co. (C. C. A.) 288 F. 557; Alabama Chemical Co. v. 
International Agriculture Corp. (C. C. A.) 35 F.(2d) 907. The suggestion that 
the success or failure of an agency cannot be fairly ascertained uniess all items 
of income and outgo are taken into account is met by the consideration that, 
if the item in question is omitted from the statement of all agencies, the standing 
of any one may be found by comparison with the rest. Conversely, if a certain 
class or kind of income is added in the case of one agency only, the resulting 
distortion prevents a fair appraisal of its career. 

[7] We are not prepared to say, however, that the defendant was entitled to a 
directed verdict. There was eviderce for the consideration of the jury indicating 
that the agency was terminated, regardless of unprofitable experience, because 
tie defendant was fearful that charges that it had exceeded its quota of general 
agencies might he lodged against it with the insurance commissioner of New 
York. There was also correspondence and other evidence indicating that during 
the life of the agency the home office was well satisfied with its record. The 
short period during which it was permitted to function was also a circumstance 
to be weighed in determining the quality of its work. We do not by any means 
suggest that this evidence was conclusive, or that the substantial evidence in the 
case should be ignored, which tended to show that the results of the plaintiff's 
gency did not compare favorably with those obtained by other agents handling 
the defendant’s lines. We merely hold that the question of profitable experience 
should have been submitted to the jury without reference to income from invest- 
ment. 


[8, 9] The court below properly charged that, if the termination of the 
agency was found to be a breach of contract, the measure of damages to apply 
would be the difference between the amount which plaintiff would have earned 
under the contract with defendant and the amount which it might be expected to 
earn under similar contracts entered into with other parties in place of the 
defendant, over a reasonable period of time; there being no time limit fixed in 
the agreement. Restatement of Agency, § 455. The contracts which plaintiff 
was able to procure after the cancellation entitled it to 5 per cent. less than it 
Was entitled to under the agreement with defendant. What would be a reasonable 
period of time for the agreement with defendant to continue was a question of 
fact to be determined by the jury, in view of all the circtimstances of the case. 

Reversed. 
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ETNA LIFE INS. CO. v. HARRIS & REICHARD FUR DYERS, Inc. 
City Court of New York, New York County. Feb. 21, 1934. 
270. New York Supplement 543. 
1. INSURANCE. 


General rule is that broker employed by insured to secure insurance is 
agent of insured and not of insurer. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE. 

Broker employed by insured to secure insurance is deemed. agent of insurer 
only for purpose of delivering policies and collecting premiums due. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. 

To extent that broker employed by insured to secure insurance collected 
from insured any sum in excess of only premium then due, he was not acting 
as agent of insurer, and any excess payment made to broker was not payment 
of any amount thereafter to become due to insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Action by the Aitna Life Insurance Company against Harris & Reichard 
Fur Dyers, Inc. On motion for summary judgment. 

Judgment for plaintiff. 

Wm. A. Hyman, of New York City, for plaintiff. 

Kasloff & Ampel, of New York City, for defendant. 

Lippr, Justice. 

[1-3] This is a motion for summary judgment. 

Plaintiff sues to recover $1,829.84, the premiums on policies of insurance 
issued to defendant. The sole defense is payment. Such defense is predicated 
on the fact that the defendant, on July 26, 1932, paid to its broker in payment 
of the premiums in suit and in addition the sum of $3,100. The premiums on 
seven policies of insurance are involved. Four of these policies were not in 
existence at the time of the payment, and under two of the policies, though they 
were in existence, the premiums earned were not yet payable. The seventh 
policy was a renewal of a previous similar policy and provided for a deposit 
oremium of $250. A few days prior to such renewal defendant gave to its 
broker the aforesaid note for $3,100, and now contends that this note, which 
was paid at maturity, constitutes payment of its indebtedness. 

The general rule is that a broker employed to secure insurance is the agent 
of the insured and not of the insurer. He is deemed the agent of the company 
only for the purpose of delivering the policies and collecting the premiums due 
thereon. Beyond this he is not the company’s agent. Hence, to the extent that 
the broker here on July 26, 1932, collected any sum in excess of $250, which was 
the only premium then due, he was not acting as the agent of the insurers and 
consequently any such excess payment made to the broker does not constitute 
payment of any amount thereafter to become due to the insurer. For this 
reason the defense of payment is not established. 

The answer is stricken out, and judgment awarded plaintiff against defend- 
ant as demanded in the complaint. Execution stayed until three days aiter 
service of notice of entry of judgment. Order signed. 





